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United States Court of Appeals fori the 

District of Columbia j 

No. 6593. j 

i 

Dorothy B. Morse (nee Brown), Petitioner, 

vs. I 

i 

Guy T. Helvering, Commissioner of Internal Revenue. 


1 Docket No. 72681. 

Mrs. Dorothy B. Morse (nee Brown), Petitioner, 

v. ! 

! 

i 

Commissioner of Internal Revenue, Respondent. 

Appearances: ! 

For Taxpayer: John Wiseman, C. P. A., James 0. Mc- 
Manaway, Esq., 

For Comm’r.: E. A. Tonjes, Esq., Hartford Allenj Esq., 
John M. Morawski, Esq. 

I 

Docket Entries . 

Transferred to Mr. Black, 6/12/35. ! 

1933. | 

Jun. 23. Petition received and filed. Taxpayer notified. 
(Fee paid.) 

“ 23. Copy of petition served on General Counsels 

Jul. 25. Answer filed by General Counsel. 

“ 29. Copy of answer served on taxpayer. 

Nov. 7. Hearing set Dec. 12, 1933. 

“ 18. Motion for 60 days continuance filed by taxpayer. 

11/21/33, denied. 

1—6593a ! 
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1933. 

Dec. 11. Motion for leave to amend petition, amendment 
tendered, tiled by taxpayer. 12/12/33, granted. 
12/11/33, copy served. 

44 12. Notice of appearance of James C. McManaway as 

counsel filed. 

44 12. Hearing had before Mr. Goodrich, Div. 11, on 

merits. Motion granted to file amended peti¬ 
tion lodged Dec. 11, 1933. Citations of points 
filed by Commissioner. Appearance of James 

C. McManaway filed. Answer to amended peti¬ 
tion filed. Copy served. Petitioner’s brief due 
Jan. 11, 1934; Commissioner’s brief due Jan. 
26, 1934. 

44 20. Transcript of hearing of Dec. 12, 1933, filed. 

1934. 

Jan. 11. Brief filed by taxpayer. 1/11/34, copy served. 

1935. 

Jun. 12. Memorandum opinion rendered, Mr. Black, Div. 

15. Decision will be entered for the Commis¬ 
sioner. 

44 17. Decision entered, Mr. Black, Div. 15. 

Sep. 6. Stipulation for review by U. S. Court of Appeals 
of D. C. filed. 

“ 6. Petition for review by U. S. Court of Appeals of 

D. C. with assignments of error filed by tax¬ 
payer. 

44 6. Proof of service filed by taxpayer. 

Oct. 18. Agreed statement of evidence approved and 
ordered filed. 

44 18. Praecipe filed by taxpayer. 

44 18. Proof of service of praecipe filed. 

2 U. S. Board of Tax Appeals. Filed June 23, 1933. 
United States Board of Tax Appeals. 

Docket No. 72681. 

Mrs. Dorothy B. Morse (nee Brown), Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby petitions for a rede- 
termination of the deficiency set forth in IT: AR: C-l_ 
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IMB-60-D, dated April 25, 1933, and as a basis of her 
proceeding alleges as follows: 

1. The petitioner is an individual residing at 16 Otter 
Rock, Belle Haven, Greenwich, Connecticut but acknowl¬ 
edges the receipt of the deficiency notice at the address of 
her attorney, J. C. McManaway, 623 Goff Building,j Clarks¬ 
burg, West Virginia. 

2. The notice of deficiency (a copy of which is Attached 
and marked Exhibit A) was mailed on April 25, 1933. 

3. The taxes in controversy are income taxes for the 
calendar year 1930 in the amount of two thousand eight 
hundred eighteen dollars and three cents ($2,818.03). 

4. The determination of the tax set forth in the said 
notice of deficiency is based upon the following errors: 

1. The respondent has disallowed as a deduction attor¬ 
neys’ and accountants’ fees and expenses incidental to the 
securing of additional income distributions from tfte trust 
under the will of Paul Brown for the benefit of the peti¬ 
tioner, who would, otherwise, never have secured the addi¬ 
tional income, provision having been made to allocate such 
undistributed income to the corpus of the trust, in which 
corpus the petitioner had no present interest and I only a 

small future contingent interest. I 

i 

The petitioner relies upon the following facts in support 
of the foregoing assignment of error: j 

At the time of the death of Paul Brown, the petitioner 
was a minor. The Mercantile-Commerce Bank & Trust 
Company (then the Mercantile Trust Company) was ap¬ 
pointed trustee under the will of Paul Browm and was at 
the time of his death also acting a curator, ih fact, 
guardian, of the estate of the petitioner. The petitioner 
was, however, living with her mother, her surviving parent, 
and in this matter wiiere the offices of custodian jof her 
general estate and of the trust created by the will pf Paul 
Brown were united in the same person, her mother, acting 
as her guardian or next friend, assisted her in the employ¬ 
ment of counsel to make representations to the trustee that 
the petitioner considered the construction that the trustee 
was placing upon the will of Paul Brown and the distribu¬ 
tion it was making of the income arising from the trust 

created by Paul Brown for the benefit of the petitioner 

! 

i 

i 
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were unwarranted and improper, and to take such action as 
might be necessary and proper to have the situation 
remedied. 

3 The pertinent parts of the will of Paul Brown are 

attached to the Revenue Agent’s report. In order 
to determine the facts concerning the business of the peti¬ 
tioner that was entrusted to his care, counsel found it neces¬ 
sary to employ a certified public accountant. 

There were prolonged negotiations, covering the period 
from March, 1928, to December, 1930, largely caused by a 
difference of opinion with regard to the difference that ex¬ 
isted in the relationship between Paul Brown and the tax¬ 
payer, and between Paul Brown and Paul Brown, III, half 
brother of the petitioner and his mother, but eventually the 
matters were settled satisfactorily to all the parties con¬ 
cerned, without it being necessary to have recourse to a 
petition in chancery to have the will construed and to direct 
the trustee with regard to the proper distribution of the 
income from the trust estate. 

The reason the Court was not asked to construe the will 
was not because of any provision of the will, but was be¬ 
cause the matters in controversy were satisfactorily deter¬ 
mined between the parties without it being necessary to in¬ 
stitute such an action. The trustee was finally persuaded 
to acquiesce in a construction of the will which counsel for 
the trustee and counsel for the petitioner were agreed was 
patently valid. The in terrorem clause in the opinion of 
counsel could not have been invoked to abrogate the inter¬ 
est of the petitioner in the trust by reason of her instituting 
or, as was contemplated in this case if such action became 
necessary; asking the trustee to present a petition to the 
court of chancery asking for a construction of the will and 
an accounting and direction as to the distribution of in¬ 
come. Such an action could not be construed as a contest 
of the will. 

The petitioner contends that the deduction in question is 
a business expense, deductible under Section 23-a, and, if 
not allowed under that subsection, petitioner contends it 
should be allowed under subsection 23-e of the 1928 Act. 
Further, the petitioner contends that the expense deducted 
is one that was necessary and proper for the production of 
the income upon which the tax was assessed and that the 
expense was incurred, and was necessary, for the actual 
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production of income which, in the final analysis, is the true 
definition of a business expense, the taxpayer then being 
engaged in the business of and being employed and occupy¬ 
ing her time, attention and labor in producing and increas¬ 
ing income from this trust for her profit and livelihood, and 
in this particular connection reliance is placed on 0. D. 579, 
C. B. 3, page 130, which provides: 

“Fees paid to secure employment are considered allow¬ 
able deductions for the purpose of computing net income 
subject to tax.” I 

and Article 122, Regulations 74, which provides: 

“(a) If an individual, whose business requires |him to 
travel, receives a salary as full compensation for hjs serv¬ 
ices without reimbursement for traveling expenses, !* * * 
his traveling expenses, including the entire amount ex¬ 
pended for meals and lodging, are deductible fronj gross 
income.” i 


As used in the article quoted above the word 1 ‘business” 
does not imply the proprietorship of a venture requiring 
capital nor does it even imply a profession. It is merely 
descriptive of the activities of a person employed by an¬ 
other for any conceivable purpose on a salary basis! It is 
anything which is the livelihood of a person—that from 
which he obtains his revenue and wealth. Surely both 0. D. 
579 and Article 122, Regulations 74, very clearly imply that 
one test of the deductibility of an expense is its relationship 
to the production of income. 

The definition of business given in the case of Mackey, 
(1901) 110 Fed. 355 (pp. 358-359), was: 


“The chief occupation or business of one, so far 
4 as worldly pursuits are concerned, is that which is 
of principal concern to him, of some permanency in 
its nature, and on which he chiefly relies for his livelihood 
or as a means of acquiring wealth, great or small. * 


* > > 


The definition given in Flint v. Stone-Tracy, 31 S. Ct., 
220 U. S. 107, was: 

“Business is a very comprehensive term and embraces 
everything about which a person can be employed. Black’s 
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Law Diet. 158, 242, 244. ‘That which occupies the time, at¬ 
tention, and labor of men for the purpose of a livelihood 
or profit.’ Bouvier’s Law Diet., p. 273.” 

Reliance is also placed upon the case of Caroline T. Kis¬ 
sel, 15 B. T. A. 1270. At page 1275 in that decision the 
Board quoted the definition of business given in the case 
of Flint v. Stone Tracy, and in this connection mentioned 
Thomas F. Sheridan, 4 B. T. A. 1299; Yon Baumback v. 
Sargent Land Co., 242 TJ. S. 503. The Board further stated 
that “The term ‘business’ has also been defined to mean 
‘some profitable activity undertaken on its own account’. 
Chile Copper Co. v. Edwards, 294 Fed. 581.” 

In the Caroline T. Kissel case, the petitioner was a 
woman of substantial means and employed her son and 
others to handle her business affairs. It was also men¬ 
tioned that she maintained an office for the conduct of her 
business. 

The petitioner is no less a person of substantial means. 
Her attorney handles all her business affairs and employs 
a public accountant to assist him in those matters. The 
fact that she does not maintain an office for the particular 
purpose of handling her business affairs is not relevant. 
Her attorneys and accountants maintain sufficient office ac¬ 
commodations to take care of her affairs. The trustees of 
the trusts created for her benefit render reports direct to 
her attorney and if any questions of importance arise in the 
administration of these trusts, they are taken up direct 
with her attorney. 

Your attention is particularly called to the fact that not 
only was the attorney handling the petitioner’s business 
affairs but also that the particular funds which she realized 
from the settlement with the trustees under the will of Paul 
Brown, deceased, were paid over to her attorney, and be¬ 
fore she received the settlement the attorneys’ and account¬ 
ants’ fees and expenses were deducted. The petitioner 
never had control of more than was reported as the net 
amount of income on her tax returns. In this connection 
you are referred to the case of the American Cemetery Co. 
v. United States, 28 Fed. (2d) 918 (at 919), wherein the 
Court stated: 

“(3) * * * If, on the other hand, a trust is created, 
and a taxpayer is bound, either by statute or its agreement, 
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to pay certain sums into a trust fund, and if such trust fund 
is entirely beyond its control, and if the principal and in¬ 
come from such trust cannot inure to the benefit of the 
plaintiff, then the sums paid into the trust are nbt con¬ 
sidered as a part of the plaintiff’s income.” 

In this petitioner’s case, certainly she had no control over 
and could expect no part of the settlement funds which her 
attorney deducted as his fee before remitting the balance of 
the proceeds to her. 

Practically all of the petitioner’s income results from 
trusts created for her benefit, or as a result of investment 
of funds received from such sources. "When she became of 
age, in 1929, the Mercantile-Trust Co., of St. LouiS, Mo., 
curator of her estate, released to the taxpayer Liberty 
Bonds to the value of over $12,000.00 which had been held 
in the fiduciary capacity. That year there was also (termi¬ 
nated a trust created in 1917 for her benefit by Paul Brown, 
deceased. She was receiving income from the Central Han¬ 
over Bank & Trust Co. and Gerhard W. Aachte, trustees, 
of New York City and from the Mercantile-Commercb Bank 
& Trust Co., trustee. 

5 Certainly the only thing that was of “principal 

concern” to the petitioner and which was “of some 
permanency in its nature” and on which she “chiefly re¬ 
lies for (her) livelihood or as the means of acquiring 
wealth, great or small”, was her income from fiduciaries, 
and it surely was her business to see that the fiduciaries pay 
her as much income as possible, and invest their funds prop¬ 
erly, etc. 

One of the duties of her attorney was to enlarge her share 
of the income of the trust under the will of Paul Brown, de¬ 
ceased, until she became twenty-five years of age. Bue to 
his efforts the taxpayer received income which otherwise 
would have been credited to the trust corpus. A new right 
in income had been created. Theretofore the trustees had 
paid to the petitioner each year a comparatively smajll por¬ 
tion of the income. Under the terms of the will the undis¬ 
tributed income was to become part of the corpus of the 
trust. | 

The 1930 income of the trust, up to December lit, was 
$100,456.22. Of this amount, $1,980.90 had been phid for 
trustee’s commissions, $2,653.71 had been paid on abcount 
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of the trust’s federal and state income taxes, $112.00 had 
been paid for a marker on the grave of Paul Brown III, 
and $23,689.87 had been paid to or on account of the peti¬ 
tioner. The total distributions thus made in 1930, to De¬ 
cember 1st, amounted to $28,436.48, leaving undistributed 
income in the amount of $72,019.74 for that period. By the 
written arrangement with the trustees, consummated in 
December, 1930, the petitioner received three-fourths of the 
accumulated income up to that time. By such settlement, 
an additional distribution of $28,092.34 out of 1930 income 
became available to the petitioner in that year, in addition 
to three-fourths ($53,210.04) of the undistributed income of 
$70,946.72 at January 1, 1930, in the trust created for her 
benefit under the will of Paul Brown, deceased. 

The action taken by counsel was not one to break the will 
or change it in any way. It was merely for the purpose of 
convincing the trustees, by argument, that they were not 
placing a proper construction upon the terms of the will 
and were not making a correct distribution of income there¬ 
under. Had not the action been successful before the trus¬ 
tees the courts would have been asked to place a proper 
construction upon the will and to determine if a correct 
distribution of income was being made thereunder. 

In Lucas v. Wofford, 49 F. (2d) 1027, the attorneys’ fees 
were paid in connection with proposed legislation which 
would have been injurious to the taxpayer’s business. It 
was a question of whether or not the expense was for lobby¬ 
ing purposes. The court said that the attorney was em¬ 
ployed, not to secure the passage or defeat of legislation, 
but to represent, by argument in a public and legitimate 
maimer, to the Governor and to legislative committees the 
injurious effect the legislation first proposed would have 
upon the respondent’s business. 

While the case cited does not involve a similar situation 
to that of this petitioner, yet the theory underlying the em¬ 
ployment of counsel was the same—that is to convince a 
person, with the power to perform acts which would be 
injurious to the taxpayer’s livelihood, that such acts should 
not be performed. 

In Komhauser v. United States, 48 S. Ct. 276 U. S. 145, 
the Court said: 

“Fees paid to attorney for defending action for account¬ 
ing instituted by former partner are deductible from gross 
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income as ordinary and necessary expenses incurred during 

in carrying on business * * 1 since, 

where suit against taxpayer is directly connected with busi¬ 
ness, expense incurred is business expense.’’ 

| 

In Frederick McLean Bugher et al., Executors, 9 B. T. A. 
1155 (see page 1159), the Board said: j 

6 “It is our opinion that to the extent that such 

payments related to the rights of the taxpayers to 
retain the income or enlarge their share in the income of the 
mine, they are deductible; * * *” 

In Murial H. Wurts-Dundas, 17 B. T. A. 881, later af¬ 
firmed (December 7,1931) by the Circuit Court of Appeals, 
Second Circuit, the Board said: 

“The amount paid by the guardian here was not!in the 
defense of title to property nor to contest the rights of 
others to the corpus of the estate, but solely to insiire the 
proper construction of the will and a correct distribution 
of the income of the estate to the petitioner therdunder. 
It was, therefore, an expense and not a capital expendi¬ 
ture.” 

I 

The Income Tax Unit held in IT 2124, CB IV-1, page 138: 

“Attorneys’ fees for services rendered in securing ap¬ 
pointment by order of court of a guardian capable of re¬ 
ceiving the distributive share of a minor under a will rep¬ 
resents an ordinary and necessary expense incurred jby the 
guardian in connection with income from the property of 
the ward. ’’ 

i 

In Commissioner v. Field, 42 Fed. (2d) 820, 8 Arp . Fed. 
Tax Rep. 11234, the Court reversed that part of the deci¬ 
sion of the Board of Tax Appeals (15 B. T. A. 718) which 
had allowed the deduction of certain attorneys’ fees paid 
in installments pursuant to a contingent fee contract j The 
Board allowed the deduction on the ground that the services 
resulted in a decree for the taxpayer under which ihcome 
which otherwise he could not have received was phid to 
him. The Court held, however, that the decree in the suit 
for which the fees were paid did not give the taxpayer 
any income to which his title was in dispute, but rperely 
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accelerated what the trustees maintained to be still subject 
to accumulation, relieved it of contingent remainders, and 
ended the restraints on alienation, and as such was merely 
a part of the general cost of protecting the taxpayer’s prop- 
ertv, for which the statute makes no allowance. 

It can readily be seen from the Court’s decision in the 
Field case that had Field received income which he other¬ 
wise would never have received, the expense would have 
been permissible, as allowed by the Board. 

Section 23 (a) of the Revenue Act of 1928 permits as 
a deduction: 

“* * * ; and rentals or other payments required to 

be made as a condition to the continued use or possession, 
for the purposes of the trade or business, of property to 
which the taxpayer has not taken or is not taking title or 
in which he has no equity. ’ ’ 

% 

That the attorneys’ fees paid by the taxpayer were neces¬ 
sary to the continued use of the income accumulating in 
the trust is hardly questionable, since were it not for coun¬ 
sel’s efforts the income so received would have become 
part of the trust corpus. 

Reliance is also placed on Udolpho Wolfe Company, 15 
B. T. A. 485, and Mary D. Moore Holifield, 7 B. T. A. 1302. 

In the Wolfe Company case the Board permitted the de¬ 
duction of attorneys’ fees and costs in an action by the peti¬ 
tioner that bore no relation to its own business but would 
have resulted in the recovery of funds previously with¬ 
drawn from the business by trustees who held the stock 
of the petitioner. 

In the Holifield case, at 1305, the Board said: 

“With both the legal and beneficial title of her share in 
petitioner, it follows that the gross income therefrom was 
her individual income, and further, that she is entitled to 
the same deductions as any individual taxpayer. Like any 
other person engaged in the business of renting property, 
she is entitled to deduct a loss incurred in getting 
7 rid of an incompetent manager.” 

The stand of the respondent in this petitioner’s case 
seems to be that while a fiduciary may expend money for 
the purpose of producing income for the individual and may 
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deduct such expenditures, the individual herself, j acting 
through her mother or her next best friend, and employing 
counsel for a purpose identical with that of the fiduciary, 
may not deduct such expenditures. In other words, if in the 
Wurts-Dundas case, previously referred to, the petitioner 
had had an older sister who took the same action she did 
and had expended the same amounts as she did through her 
guardian, the older sister would not have been permitted 
such deductions. This attitude is directly contrary^to the 
statute which permits deductions to fiduciary purely be¬ 
cause the fiduciary is acting for an individual and fbr that 
reason only is entitled to the same deductions as those of 
an individual under the Revenue Acts. You are referred to 
Section 162 of the 1928 Act, which reads as follows: | 

“The net income of the estate or trust shall be coifiputed 
in the same manner and on the same basis as in the case of 
an individual * * * ” j 

It follows, therefore, that the only reason why the deduc¬ 
tion could be allowed in the Wurts-Dundas case ahd the 
case referred to in IT 2124 was because such deductions 
were allowable to the individual persons whom th^ fidu¬ 
ciaries represented and not because the fiduciary may have 
been entitled to it and not the individual. 

i 

Reliance is also placed on the case of Bliss v. Cojmmis- 
sioner of Internal Revenue, decided on April 20, 1932, by 
the Circuit Court of Appeals of the Fifth Circuit, in this 
case the facts disclosed that the object of the suit bfought 
was removal of obstacle to recovery or realization of income 
from oil and gas leases, obstacle being created by adverse 
claims to mineral rights. The leases respectively provided 
for payments to land owners when lessors’ title had been 
perfected and adverse claims of all parties cancelled and 
removed, or when adverse claims have been judicially de¬ 
cided to be illegal and title to minerals underlying land 
quieted and confirmed. Agreement with attorney provided 
for 20% of what might be realized from mineral rights as 
result of services of attorney. 

Consideration should also be given the fact that the un¬ 
derstanding with the petitioner’s attorney was to the ieffect 
that the fee would be largely based on the results obtained. 
Had a small settlement of additional income been mhde by 
the trustee the legal fees deducted by counsel before remit- 
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ting settlement would have been correspondingly smaller. 
Petitioner brings this out to emphasize the relationship of 
the fees paid to the income received. Unlike the cases cited 
by the Revenue Agent in his report, the petitioner’s case 
involves a question of income only. 

The Revenue Agent cites the following cases: 

Marion Stone Burt Lansill, 17 B. T. A. 413; 

Gertrude D. Walker, 20 B. T. A. 937; 

Thomas Williams, 21 B. T. A. 109; 

Clara Hill Lindsley, 26 B. T. A. 741. 

None of these cases are similar to the petitioner’s. In 
the Lansill case the beneficiaries attacked the validity of the 
will. In the Walker case the action was one questioning the 
soundness of the judgment of the trustees in selling certain 
stocks held in a trust. While the claim was made that if 
the action taken by the trustees had been otherwise, the in¬ 
come of the trust would have been enhanced, vet no matter 
what the trust contained as assets, all of the income went to 
the beneficiary and no question involved related to the 
amount of income distributions or their propriety. In the 
Williams case certain amounts paid by the petitioners in 
litigation of claims for compensation for property con¬ 
demned for public uses by the City of New York were held 
not deductible in the years paid. No question relating to 
income was involved in this case. In the Lindsley case the 
suit upon the basis of which the fee was paid involved the 
recovery of property of the estate paid to the government 
in the form of the federal estate taxes. It had no 

8 bearing on income. 

Wherefore, the petitioner prays this Board may 
hear the proceeding and grant the contention that the 
$16,623.41 in attorneys’ and accountants’ fees and expenses 
paid in 1930 is an allowable deduction against the peti¬ 
tioner’s income. 

JOHN WISEMAN, 

Counsel for the Petitioner, 

415 Wheeling Bank & Trust Bldg., 
Wheeling, West Virginia. 

9 State of New York, 

County of New York, ss: 

Dorothy B. Morse (nee Brown), being duly sworn, says 
that she is the petitioner above named; that she has read 
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the foreging petition, or has had the same read to her, and 
is familiar with the statements contained therein, and that 
the facts stated are true, except as to those facts stated to 
be upon information and belief, and those facts she believes 
to be true. 

DOROTHY B. MORSE. 


Subscribed and sworn to before me this 22nd day ot June, 
1933. j 

[seal.] R, P. MACFADDEN, | 

Notary Public. 


New York County Clerk’s No. 278. 

New York County Register’s No. 4-M-147. 
Commission expires March 30, 1934. 
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Exhibit “A”. 


(Copy) | 

Treasury Department, Washington. 

April 25, 1^33. 

IT :AR :C-1. 

IMG-60-D. | 

Mrs. Dorothy B. Morse (nee Brown), ! 

c/o Mr. J. C. McManaway, 

623 Goff Building, 

Clarksburg, West Virginia. 

Madam : 

i 

You are advised that the determination of your tafs lia¬ 
bility for the year(s) 1930 discloses a deficiency of $2,818.03, 
as shown in the statement attached. 

In accordance with section 272 of the Revenue Act of 
1928, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth day) 
from the date of the mailing of this letter, you may petition 
the United States Board of Tax Appeals for a redeterinina- 
tion of your tax liability. 

However, if you do not desire to petition, you afe re¬ 
quested to execute the inclosed form and forward it to the 
Commissioner of Internal Revenue, WashingtQn, D. c}., for 
the attention of IT :C :P-7. The signing of this form will 
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expedite the closing of your return(s) by permitting an 
early assessment of any deficiency and preventing the ac¬ 
cumulation of interest charges, since the interest period 
terminates thirty days after filing the inclosed form, or on 
the date assessment is made, whichever is earlier; whereas 
if this form is not filed, interest will accumulate to the date 

of assessment of the deficiencv. 

* 

Respectfullv, 

i DAVID BURNET, 

i Commissioner, 

By (Signed) W. T. SHERWOOD, 
i Acting Deputy Commissioner. 

Inclosures: Statement, Form 870. 

BHJ-1. 
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Statement. 


IT :AR :C-1. 

IMG-60D. 

In re Mrs. Dorothy B. Morse, (nee Brown), c/o Mr. J. C. 

McManawav, 623 Goff Building, Clarksburg, West Vir¬ 
ginia. 

Income Tax Liabilitv. 

* 

Income Income 

Year. tax liability. tax assessed. Deficiency. 

1930 $5,892.86 $3,074.83 $2,818.03 

The deficiency shown herein is based upon the report 
dated November 21, 1932, prepared by Revenue Agent Cas- 
sel C. Adams, and transmitted to you under date of Decem¬ 
ber 1,1932, which report is made a part of this letter. 

Careful consideration has been accorded your protest 
dated December 22, 1932, in connection with the agent’s 
findings and the report on the conference held in the office 
of the agent in charge on January 10,1933. 

Due to the fact that the statute of limitations will 
presently bar any assessment of additional income tax 
against you for the year 1930, the Income Tax Unit will 
be unable to afford you an opportunity to discuss your case 
before mailing formal notice of its determination as pro¬ 
vided by section 272(a) of the Revenue Act of 1928. It is, 
therefore, necessary at this time to issue this formal notice 
of deficiency. 
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A copy of this letter has been mailed to each of ydur rep¬ 
resentatives, Mr. James C. McManaway, 623 Golf Biiilding, 
Clarksburg, West Virginia, and Mr. John Wiseman, Wheel- 
ing Bank & Trust Building, Wheeling, West Virginia, in 
accordance with the authority conferred upon them in 
power of attorney executed by you and on file with the 
Bureau. ! 

BHJ-1. ! 


12 [Stamp:] Received Jul. 25, 1933. U. S. Bbard of 
Tax Appeals. 

[Stamp:] United States Board of Tax Appeals. Filed 
Jul. 25,1933. | 

United States Board of Tax Appeals. 


Docket No. 72681. 

j 

Mrs. Dorothy B. Morse (nee Brown), Petitioner, 


v. 

I 

Commissioner of Internal Revenue, Respondent. 


Answer. 

The Commissioner of Internal Revenue, by his attorney, 
E. Barrett Prettyman, General Counsel, Bureau of Internal 
Revenue, for answer to the petition filed in the above-en¬ 
titled appeal, admits and denies as follows: 


1, 2 and 3. Admits the allegations contained ini para- 
graps 1, 2 and 3 of the petition. 

4. Denies all allegations of error and all allegations of 
fact contained in paragraph 4 of the petition. 

Denies generally and specifically each and every allega¬ 
tion contained in the petition not hereinbefore admitted, 
qualified or denied. 

Wherefore, it is prayed that petitioner’s appeal be 
denied. 


(Signed) 


Of Counsel: 


E. BARRETT PRETTYMAN, 

General Counsel, 
Bureau of Internal Revenue. 


E. A. TONJES, 

Special Attorney, 

Bureau of Internal Revenue. 


i 
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13 U. S. Board of Tax Appeals. Filed at Hearing 
Dec. 12, 1933. 

United States Board of Tax Appeals. 

Docket No. 72681 

Mrs. Dorothy B. Morse (nee Brown), Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent 

Amended Petition. 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth in IT:AR:C-1— 
IMG-60-D, dated April 25, 1933, and as a basis of her pro¬ 
ceeding alleges as follows: 

1. The petitioner is an individual residing at 16 Otter 
Rock Drive, Belle Haven, Greenwich, Connecticut but ac¬ 
knowledges the receipt of the deficiency notice at the ad¬ 
dress of her attorney, J. C. McManaway, 623 Goff Build¬ 
ing, Clarksburg, West Virginia. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed on April 25, 1933. 

3. The taxes in controversy are income taxes for the 
calendar year 1930 in the amount of two thousand eight 
hundred eighteen dollars and three cents ($2,818.03). 

4. The determination of the tax set forth in the said 
notice of deficiency is based upon the following errors: 

1. The respondent has disallowed as a deduction, attor¬ 
ney’s fees and expenses of $16,200.00, and accountant’s 
fees and expenses of $423.41, incidental to the securing of 
additional income distributions from the trust under the 
will of Paul Brown, deceased, for the benefit of the peti¬ 
tioner, who would, otherwise, never have secured the addi¬ 
tional income, provision having been made to allocate such 
undistributed income to the corpus of the trust, in which 
corpus the petitioner had no present interest and only a 
small future contingent interest. 
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The petitioner relies upon the following facts in sjupport 
of the foregoing assignment of error: 

| 

Statement of Facts. j 

Paul Brown, grandfather of the petitioner died Novem¬ 
ber 18, 1927. In his will he provided that one-sixth: of his 
estate should be left to the Mercantile Trust Co. of St. 
Louis, in trust for the benefit of his two grandchildren, one 
of whom was the petitioner and other of whom was her half- 
brother, Paul Brown III. He instructed the bank to j divide 
this one-sixth into two equal portions, one to be held ill trust 
for the benefit of the petitioner and the other to be held in 
trust for the benefit of Paul Brown III. He left separate 
instructions for the disposition of each of the trusts' The 
only pertinent provision in the instructions with respect to 
the trust for the benefit of Paul Brown III was as follows— 
in case of the death of said Paul Brown III: 

14 “(11) In the event my said grandson leaves no 

descendants him surviving, then I direct thgt the 
said portion of the trust estate shall be held by my trustee 
for the benefit of my granddaughter, Dorothy Bro^vn, or 
her descendants, upon the same terms and conditions as 
the trust herein established for the benefit of the said 
Dorothy Brown.’’ 

The pertinent provisions of the will with respect to the 
trust for the benefit of the petitioner follow: 

“(12) I direct my trustee to pay over, from time to 
the portion held under this item of my will by my trustee, 
time, so much of the net income and revenue derived) from 
in trust, for my granddaughter, Dorothy Brown, as in the 
judgment of my trustee shall seem meet and proper, for 
the maintenance, education, comfort and support of my 
said granddaughter, until she attains the age of twenty-five 
(25) years; the unexpended income shall be added to and 
become part of the corpus of the trust estate herein cheated 
for her benefit. 

(13) As and when my said granddaughter attains the age 
of tw T enty-five (25) years, I direct my trustee to pay| over 
the entire net income and revenue derived from heri por¬ 
tion of the trust estate unto her, during her life. 

2—6593a 
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(14) As and when my said granddaughter attains the 
age of thirty (30) years, I direct my trustee to pay over, 
deliver and convey unto her one-eighth (1/8) of her por¬ 
tion of the trust estate then in its hands, free of trust. 

(15) As and when my said granddaughter attains the 
age of thirty-five (35) years, I direct my trustee to pay 
over, deliver and convey unto her one-eighth (1/8) of her 
portion of the trust estate then in its hands, free of trust. 

(16) The balance of her portion of the trust estate re¬ 
maining, after such payments, shall be held by my trustee, 
during the life of my said grandaughter. 

(17) Upon the death of my granddaughter, Dorothy 
Brown, I direct my trustee to pay over, deliver and convey 
her share of the trust estate remaining in its hands unto 
her descendants, per stirpes and not per capita. 

(18) In the event my said granddaughter leaves no 
descendants her surviving, I then direct my trustee to re¬ 
tain her share of the trust estate in its hands, and it shall 
pass into and become a part of the trust estate established 
for the benefit of my grandson, Paul Brown III; or in the 
event the trust established for his benefit shall have ter¬ 
minated, then my trustee shall pay over, deliver and con¬ 
vey said trust estate, absolutely, unto Paul Brown III, or 
unto his descendants. 

(19) In the event of the death of Paul Brown III, before 
the termination of the trust established for his benefit, and 
upon the death of Dorothy Brown, neither leaving descend¬ 
ants surviving, then I direct my trustee to pay over, deliver 
and convey the entire trust estate unto Barnes Hospital, 
of St. Louis, Missouri, to become a part of the fund herein¬ 
above provided in Item Thirteen of this my will, to be 
known as the ‘Paul Brown Endowment.’ ” 

During the years of 1928, 1929 and up to December 3, 
1930, the trustee reported net distributable income as fol¬ 
lows before considering any distributions to the bene¬ 
ficiary : 

Trust for benefit of 

1^ Dorothy Brown. Paul Brown III. 


1928 .. $45,626.33 $45,464.61 

1929 .1. 65,131.47 66,926.95 

To Apr. 3,1930 . 2,317.02 

To Dec. 3, 1930 . 95,703.59 . 
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Paul Brown III died early in 1930. After all expenses 
incidental to his illness and burial were paid th$re was 
left in the trust created for his benefit $75,958.65 in undis¬ 
tributed income. This was transferred to the trust for 
the benefit of Dorothv Brown. Transfer was made April 
15, 1930. 

The disbursements made to Dorothy Brown amounted to 
$12,020.00 in 1928, $27,690.00 in 1929 and $23,685.00!in 1930 
to December 3rd. A small payment of $100.00 vfas also 
made to Dorothy Brown on December 21,1927. These pay¬ 
ments were made in regular monthly installments of j $835.00 
each and additional payments were made from time; to time 
to cover extraordinary expenditures such as for travel 
tours, initiation fees into an exclusive club, home furnish¬ 
ings and for sundry other purposes not considered in the 
usual nature of ordinary maintenance and support. The 
regular monthly installments were started on February 24, 
1928, when two monthly installments were paid and tb which 
the trustee, in its report dated October 26, 1928, mfide the 
following explanation: 

i 

“By cash, Dorothy Brown, for her maintenance,! educa¬ 
tion and support, from January 15,1928, to March 15,1928, 
in accordance with provision in Paragraph Twelve, Item 
Twenty-One, of the will of Paul Brown, deceased.” 

The additional payments were made on the following 
dates and with the following explanations in the Trustees’s 
reports: 

Date. Trustee’s Explanation. Amount. 

Dec. 7, 1928. “By Cash, Dorothy Brown, to 

apply on expenses of Mediter¬ 
ranean Trip” . $2,000.00 

Jan. 18, 1929. “By Cash, Dorothy Brown, on ! 

account of income due her on 
February 15, and March 15, 

1929, at the rate of $835.00 per 

month . 1,670.00 

(Note: These payments are con- j 
sidered additional payments 
in view of the fact that the 
trustee again paid these two 
installments on their regular j 
due dates, possibly through an 
oversight.) 
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Date. Trustee’s Explanation. Amount. 

May 31, 1929. “By Cash, Dorothy Brown, 

expenses of Mediterranean 

Trip” . 6,000.00 


Dec. 16, 1929. “By Cash, Dorothy Brown, for 

the purpose of defraying her 
expenses on World Cruise”.. 10,000.00 


Total additional payments, 

1929 . $17,670.00 


Jan. 15, 1930. “By Cash, Dorothy Brown, final 

payment to defray her ex¬ 
penses on World Cruise”.... 
Apr. 24, 1930. “By Cash, Dorothy Brown, on 

account of income, sent by 
radio, care of Purser abroad 
Steamship S. S. Columbus 
June 28, 1930. “By Cash, Dorothy Brown, on 

account of income, to cover 
16 initiation fee in the Greenwich 

Country Club. 

Aug. 18, 1930. “By Cash, Dorothy Brown, for 

her maintenance and support 
Oct. 23, 1930. “By Cash, Dorothy Brown, on 

account of income for the pur¬ 
pose of purchasing furniture, 
rugs, hangings, etc., for her 
apartment in New York Citv, 
N. Y.”. 


Total additional pay¬ 
ments, 1930 to December 
1st . $14,500.00 


$4,000.00 

1,000.00 

2,000.00 

3,500.00 

4,000.00 


The above additional payments plus the regular pay¬ 
ments of $835.00 made each month equal the amounts 
stated previously to have been distributed to the petitioner 
up to December 3, 1930. At that time there remained un¬ 
distributed income as follows in the trust for the benefit of 
the petitioner: 
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Direct Income of Dorothy Brown Trust: 

From 1928 income . $33,506.33 

From 1929 income. 3jT,441.74 

From 1930 income . 7^,018.59 

- 1 - 

Total “Dorothy Brown Trust”.$142,966.66 

Add: i 

_ i 

Undistributed income of Paul Brown III 
Trust transferred on April 15,1930. 75,958.65 

I 

All accumulated income in Dorothy 
Brown Trust at Dec. 3, 1930.$21$,925.31 


At the time of the death of Paul Brown the petitioner 
was a minor. She reached her majority in March, 1929. 
The Mercantile-Commerce Bank & Trust Company (then 
the Mercantile Trust Company), who was appointed trus¬ 
tee under the will of Paul Brown, was also, at the time of 
Paul Brown’s death, acting as curator, in fact, guardian, 
of the estate of the petitioner. The petitioner was, how¬ 
ever, living with her mother, her surviving parent, and in 
this matter where the offices of custodian of her general 
estate and of the trust created by the will of Paul Brown 
were united in the same person, her mother, acting as her 
guardian or next friend, assisted her in the employment 
of counsel to make representations to the trustee that the 
petitioner considered the construction that the trustee was 
placing upon the will of Paul Brown and the distribution it 
was making of the income arising from the trust created by 
Paul Brown for the benefit of the petitioner was unwar¬ 
ranted and improper, and to take such action as might be 
necessary and proper to have the situation remedied; 

The counsel engaged not only made such representations 
as were necessary in regard to the income distribution but 
from the first time of his employment he has acted in the 
capacity of financial advisor to the petitioner. All reports 
of the trustee are mailed direct to such counsel ai^d any 
questions pertaining to these reports are taken up directly 
with the trustee by the said counsel. While no definite per¬ 
centage was stated as a fee in making arrangement with 
the counsel, it was understood that if he was unsuccessful 
in obtaining for the petitioner any amount of the income 
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which was remaining undistributed and was constantly in¬ 
creasing in the trust for the petitioner's benefit, his fee 
would be a very moderate one, the amount of which would 
be agreed upon after all negotiations would have been com¬ 
pleted. It was also understood that if he were successful 
in obtaining an additional amount of the undistributed in¬ 
come of the trust the amount of such additional income 
received would be considered in the determination of the 
fee which would be commensurate with the results obtained. 

There were prolonged negotiations covering the period 
from March, 1928, to December, 1930, largely caused by a 
difference of opinion with regard to the difference that 
existed in the relationship between Paul Brown and the 
petitioner, and between Paul Brown and Paul Brown III, 
half-brother of the petitioner and his mother. Eventually 
the matters were settled satisfactorily to all parties con¬ 
cerned, without it being necessary to have recourse 
17 to a petition in chancery to have the will construed 
and to direct the trustee with regard to the proper 
distribution of the income of the trust estate. At one 
conference, in July, 1930, held between the petitioner’s at¬ 
torney and Mr. Thomas C. Hennings, Vice-President of the 
Mercantile-Commerce Bank & Trust Co., the trustee ad¬ 
vised the petitioner’s attorney that he would not even con¬ 
sent to discuss any further the matter of giving the peti¬ 
tioner any of the income of the trust accumulated to Oc¬ 
tober 1, 1930, but would be willing to recommend an in¬ 
crease in the income to be paid the petitioner from the trust 
to forty per cent of the trust’s income, providing the peti¬ 
tioner would provide an income of $300 a month for Bess 
M. Brown, mother of Paul Brown III, deceased. 

By the settlement made with the trustee in December, 
1930, the petitioner received three-fourths of the undistrib¬ 
uted income up to that time designated above as “ Total 
‘Dorothy Brown Trust’ ” and from then on was to receive 
three-fourths of the net distributable income received, until 
she reached the age of twenty-five when, in accordance with 
the provisions of the will she received all of the net distrib¬ 
utable income. Had not the settlement been reached with 
the trustee regarding the undistributed income, it would 
have become part of the corpus of the trust, in which the 
petitioner had no present interest and only a small frac¬ 
tional contingent! future interest. On December 8, 1930, 
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there was paid to petitioner, in cash and securities, $107,- 
224-98 (three-fourths of $142,966.66). There was also dis¬ 
tributed to the petitioner the entire $75,958.65 of undistrib¬ 
uted income previously transferred from the trust I for the 
benefit of Paul Brown III. However, the distribution of 
this latter amount was conditioned upon an agreerhent by 
the petitioner to immediately settle this fund in a trust, 
for the benefit of Bess M. Brown, the mother of Paul Brown 
III, for her life, with remainder to petitioner. 

The petitioner's action cost her $39,650.69 in attorney's 
fees, accountant's fee and expenses. Of this total, $16,- 
623.41 was paid in December, 1930, and was claimed as a 
deduction on the petitioner's 1930 federal income Itax re¬ 
turn. The balance was paid in 1931. The petitioned claims 
the deduction as taken should be allowed for 19301, as an 
expense incidental to the production of income, and that 
the activities it was constantly necessary to pursue to in¬ 
crease her income from the trust constitutes a business or 
are of such a nature that the arrangements made with her 
attorney concerning the negotiation for additional Income 
from the trust constituted a transaction entered ihto for 
gain, which she would not have received otherwise: 

The reason the Court was not asked to construe ijhe will 
was not because of any provision of the will, but vas be¬ 
cause the matters in controversy were satisfactorily deter¬ 
mined between the parties without it being necessary to 
institute such an action. The trustee was finally perjsuaded 
to acquiesce in a construction of the will which counsel for 
the trustee and counsel for the petitioner were agrebd was 
patently valid. The in terrorem clause, in the opinion of 
counsel, could not have been invoked to abrogate the in¬ 
terest of the petitioner in the trust by reason of her insti¬ 
tuting or, as was contemplated in this case if such i action 
became necessary, asking the trustee to present a petition 
to the court of chancery asking for a construction! of the 
will and an accounting and direction as to the distribution 
of income. Such an action could not be construed as a con¬ 
test of the will. 

The petitioner contends that the deduction in question is 
a business expense, deductible under Section 23-a, bnd, if 
not allowed under that subsection, petitioner contends it 
should be allowed under subsection 23-e of the 1928 Act. 
Further, the petitioner contends that the expense deducted 
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is one that was necessary and proper for the production 
of the income upon which the tax was assessed and that 
the expense was incurred, and was necessary, for the actual 
production of income which, in the final analysis, is the true 
definition of a business expense, the taxpayer then being 
engaged in the business of and being employed and occupy¬ 
ing her time, attention and labor in producing and increas¬ 
ing income from this trust for her profit and livelihood, 
and in this particular connection reliance is placed 
18 on 0. D. 579, C. B. 3, page 130, which provides: 

6 ‘ Fees paid to secure employment are considered allow¬ 
able deductions for the purpose of computing net income 
subject to tax.” 

and Article 122, Regulations 74, which provides: 

“(a) If, an individual, whose business requires him to 
travel, receives a salary as full compensation for his serv¬ 
ices without reimbursement for traveling expenses, his 
traveling expenses, including the entire amount expended 
for meals and lodging, are deductible from gross income.” 

As used in the article quoted above the word “business” 
does not imply the proprietorship of a venture requiring 
capital nor does it even imply a profession. It is merely 
descriptive of the activities of a person employed by 
another for any conceivable purpose on a salary basis. It 
is anything which is the livelihood of a person—that from 
which he obtains his revenue and wealth. Surelv both 
0. D. 579 and Article 122, Regulations 74, very clearly im¬ 
ply that one test of the deductibility of an expense is its 
relationship to the production of income. 

The definition of business given in the case of Mackey 
(1901) 110 Fed. 355 (pp. 358-359), was: 

“The chief occupation or business of one, so far as 
worldly pursuits are concerned, is that which is of principal 
concern to him, of some permanency in its nature, and on 
which he chiefly relies for his livelihood or as a means of 
acquiring wealth, great or small. * * * ” 

The definition given in Flint v. Stone-Tracy, 31 S. Ct., 220 
U. S. 107, was: 

“Business is a very comprehensive term and embraces 
everything about which a person can be employed. 
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(Black’s Law Diet. 158, 242, 244.) ‘That which ioccupies 

the time, attention, and labor of men for the purpose of a 
livelihood or profit’ (Bouvier’s Law Diet., p. 273.) ” 


Reliance is also placed upon the case of Caroline T. Kis¬ 
sel, 15 B. T. A. 1270. At page 1275 in that decision the 
Board quoted the definition of business given in the case 
of Flint v. Stone Tracy and in this connection mentioned 
Thomas F. Sheridan, 4 B. T. A. 1299; Von Baumback v. 
Sargent Land Co., 242 U. S. 503. The Board further 
stated that “The term 4 business’ has also been defined to 


mean ‘some profitable activity undertaken on its own ac¬ 
count’. (Chile Copper Co. v. Edwards, 294 Fed. 581.)” 


In the Caroline T. Kissel case, the petitioner 


was 


woman of substantial means and employed her eon and 


others to handle her business affairs. It was al£o men¬ 


tioned that she maintained an office for the conduct of her 
business. 


The petitioner is no less a person of substantial means. 
Her attorney handles all her business affairs and employs 
a public accountant to assist him in those matters. The 
fact that she does not maintain an office for the particular 
purpose of handling her business affairs is not relevant. 
Her attorneys and accountants maintain sufficient office 
accommodations to take care of her affairs. The trustees of 
the trusts created for her benefit render reports direct to 
her attorney and if any questions of importance arise in 
the administration of these trusts, they are taken up direct 
with her attorney. 

Your attention is particularly called to the fact that not 
only was the attorney handling the petitioner’s business 
affairs but also that the particular funds which she realized 
from the settlement with the trustees under the will of Paul 


Brown, deceased, were paid over to her attorney and be¬ 
fore she received the settlement the attorney’s and account¬ 
ant’s fees and expenses were deducted. The petitioner 
never had control of more than was reported as the net 
amount of income on her tax returns. In this (ionnec- 


19 tion you are referred to the case of the American 
Cemetery Co. v. United States, 28 Fed. (2d) 918 (at 
919), wherein the Court stated: 


“ (3) # * * If, on the other hand, a trust is cheated, 

and a taxpayer is bound, either by statute or its agree- 
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ment, to pay certain sums into a trust fund, and if such 
trust fund is entirely beyond its control, and if the prin¬ 
cipal and income from such trust cannot inure to the bene¬ 
fit of the plaintiff, then the sums paid into the trust are not 
considered as a part of the plaintiff’s income.” 

In this petitioner’s case, certainly she had no control 
over and could expect no part of the settlement funds which 
her attorney deducted as his fee before remitting the bal¬ 
ance of the proceeds to her. 

Practically all of the petitioner’s income results from 
trusts created for her benefit, or as a result of investment 
of funds received from such sources. When she became 
of age, in 1929, the Mercantile-Trust Co. of St. Louis, Mo., 
curator of her estate released to the taxpayer Liberty 
Bonds to the value of over $12,000.00 which had been held 
in the fiduciary capacity. That year there was also termi¬ 
nated a trust created in 1917 for her benefit bv Paul 
Brown, deceased. , She was receiving income from the Cen¬ 
tral Hanover Bank & Trust Co. and Gerhard W. Aachte, 
trustees, of New York City and from the Mercantile-Com¬ 
merce Bank & Trust Co., trustee. 

Certainly the only thing that was of “principal concern” 
to the petitioner and which was “of some permanency in 
its nature” and on which she “chiefly relies for (her) liveli¬ 
hood or as the means of acquiring wealth, great or small” 
was her income from fiduciaries, and it surely was her busi¬ 
ness to see that the fiduciaries pay her as much income as 
possible, and invest their funds properly, etc. 

One of the duties of her attorney was to enlarge her 
share of the income of the trust under the will of Paul 
Brown, deceased, until she became twenty-five years of age. 
Due to his efforts the taxpayer received income which 
otherwise would have been credited to the trust corpus. 
A new right in income had been created. Theretofore the 
trustees had paid to the petitioner each year a compara¬ 
tively small portion of the income. Under the terms of the 
will the undistributed income was to become part of the 
corpus of the trust. 

The action taken by counsel was not one to break the 
will or change it in any way. It was merely for the purpose 
of convincing the trustees, by argument, that they were not 
placing a proper construction upon the terms of the will 
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and were not making a correct distribution of income there¬ 
under. Had not the action been successful before tlje trus¬ 
tees the courts would have been asked to place a jproper 
construction upon the will and to determine if a porrect 
distribution of income was being made thereunder, j 

In Lucas v. Wofford, 49 F (2d) 1027, the attorney’s fees 
were paid in connection with proposed legislation! which 
would have been injurious to the taxpayer’s business. It 
was a question of whether or not the expense was foii lobby¬ 
ing purposes. The court said the attorney was employed, 
not to secure the passage or defeat of legislation, j but to 
represent, by argument in a public and legitimate manner, 
to the Governor and to legislative committees the injurious 
effect the legislation first proposed would have up;on the 
respondent’s business. 

While the case cited does not involved a similar situation 
to that of this petitioner, yet the theory underlying the em¬ 
ployment of counsel was the same—that is to convince a 
person with the power to perform acts which would! be in¬ 
jurious to the taxpayer’s livelihood, that such acts should 
not be performed. j 

In Kornhauser v. United States, 48 S. Ct. 276 U. jS. 145 
the Court said: I 

“Fees paid to attorney for defending action for account¬ 
ing instituted by former partner are deductible from gross 
income as ordinary and necessary expenses incurred during 
the taxable year in carrying on business * * * j since 

where suit against taxpayer is directly conhected 
20 with business, expense incurred is business expense. ’ ’ 

In Frederick McLean Bugher, et al., Executors, 9 B. T. A., 
1155 (see page 1159) the Board said: 

“It is our opinion that to the extent that such payments 
related to the rights of taxpayers to retain the income or 
enlarge their share in the income of the mine, they ai*e de¬ 
ductible; * * *” 

i 

In Murial H. Wurts-Dundas, 17 B. T. A. 881, later af¬ 
firmed (December 7,1931) by the Circuit Court of Appeals, 
Second Circuit, the Board said: 

“The amount paid by the guardian here was not in the 
defense of title to property nor to contest the rights of other- 
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to the corpus of the estate, but solely to insure the proper 
construction of the will and a correct distribution of the 
income of the estate to the petitioner thereunder. It was, 
therefore, an expense and not a capital expenditure”. 

The Income Tax Unit held in IT 2124, CB IV-1, page 
138: 

“Attorneys’ fees for services rendered in securing ap¬ 
pointment by order of court of a guardian capable of re¬ 
ceiving the distributive share of a minor under a will rep¬ 
resents an ordinary and necessary expense incurred by the 
guardian in connection with income from the property of 
the ward”. 

In Commissioner v. Field, 42 (2d) 820, 8 Am. Fed. Tax 
Rep. 11234, the Court reversed that part of the decision 
of the Board of Tax Appeals (15 BTA, 718) which had al¬ 
lowed the deduction of certain attorneys’ fees paid in in¬ 
stallments pursuant to a contingent fee contract. The 
Board allowed the deduction on the ground that the services 
resulted in a decree for the taxpayer under which income 
which otherwise he could not have received was paid to him. 
The Court held, however, that the decree in the suit for 
which the fees were paid did not give the taxpayer any in¬ 
come to which his title was in dispute, but merely accele¬ 
rated what the trustees maintained to be still subject to ac¬ 
cumulation, relieved it of contingent remainders, and ended 
the restraints on alienation, and as such was merely a part 
of the general cost of protecting the taxpayer’s property, 
for which the statute makes no allowance. 

It can readily be seen from the Court’s decision in the 
Field case that had Field received income which he other¬ 
wise would never have received, the expense would have 
been permissible, as allowed by the Board. 

Section 23 (a) of the Revenue Act of 1928 permits as a 
deduction: 

“ * * * ; and rentals or other payments required to 

be made as a condition to the continued use or possession, 
for the purposes of the trade or business, of property to 
which the taxpayer has not taken or is not taking title or 
in which he has no equity. ’ ’ 
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That the attorney’s fees paid by the taxpayer were 
. necessary to the continued use of the income accumulating 
in the trust is hardly questionable, since were it not for 
counsel’s efforts the income so received would have become 
part of the trust corpus. 

Reliance is also placed on Udolpho Wolfe Company, 15 
B. T. A. 485 and Mary D. Moore Holifield, 7 B. T. A. 1302. 

In the Wolfe Company case the Board permitted the de¬ 
duction of attorneys’ fees and costs in an action by the 
petitioner that bore no relation to its own business but 
would have resulted in the recovery of funds previously 
withdrawn from the business bv trustees who held the stock 
of the petitioner. 

In the Holifield case at 1305, the Board said: 

21 “With both the legal and beneficial title of her 
share in petitioner, it follows that the gross income 
therefrom was her individual income and further, that she 
is entitled to the same deductions as anv individual tax- 
payer. Like any other person engaged in the business of 
renting property, she is entitled to deduct a loss incurred in 
getting rid of an incompetent manager. ’ ’ 

The stand of the respondent in this petitioner’^ case 
seems to be that while a fiduciary may expend money for 
the purpose of producing income for the individual and may 
deduct such expenditures the individual herself, acting 
through her mother or her next best friend, and employing 
counsel for a purpose identical with that of the fiduciary, 
may not deduct such expenditures. In other words^ if in 
the Wurts-Dundas case previously referred to, the peti¬ 
tioner had had an older sister who took the same action she 
did and had expended the same amounts as she did through 
her guardian, the older sister would not have been permit¬ 
ted such deductions. This attitude is directly contrary to 
the statute which permits deductions to fiduciary purely 
because the fiduciary is acting for an individual and for that 
reason only is entitled to the same deductions as those 
of an individual under the Revenue Acts. You are referred 
to Section 162 of the 1928 Act which reads as follows: 

i 

4 ‘ The net income of the estate or trust shall be computed 
in the same manner and on the same basis as in the case of 
an individual * * *” 
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It follows, therefore, that the onlv reason why the de- 
duction could be allowed in the Wurts-Dundas case and the 
case referred to in IT 2124 was because such deductions 
were allowable to the individual persons whom the fiduci¬ 
aries represented and not because the fiduciary may have 
been entitled to it and not the individual. 

Reliance is also placed on the case of Bliss v. Commis¬ 
sioner of Internal Revenue decided on April 20, 1932, by 
the Circuit Court of Appeals of the Fifth Circuit. In this 
case the facts disclosed that the object of the suit brought 
was removal of obstacle to recovery or realization of in- 
come from oil and gas leases, obstacle being created by 
adverse claims to mineral rights. The leases respectively 
provided for payments to land owners when lessor’s title 
had been perfected and adverse claims of all parties can¬ 
celed and removed, or when adverse claims have been judi¬ 
cially decided to be illegal and title to minerals underlying 
land quieted and confirmed. Agreement with attorney pro¬ 
vided for 20% of what might be realized from mineral 
rights as result of services of attornev. 

Consideration should also be given the fact that the un¬ 
derstanding with the petitioner’s attorney was to the effect 
that the fee would be largelv based on the results obtained. 
Had a small settlement of additional income been made by 
the trustee the legal fees deducted bv counsel before remit- 
ting settlement would have been correspondingly smaller. 
Petitioner brings this out to emphasize the relationship of 
the fees paid to the income received. Unlike the cases cited 
by the Revenue Agent in his report, the petitioner’s case 
involves a question of income only. 

The Revenue Agent cites the following cases: 

Marion Stone Burt Lansill, 17 B. T. A., 413. 

Gertrude D. Walker, 20 B. T. A., 937. 

Thomas Williams, 21 B. T. A., 109. 

Clara Hill Lindsley, 26 B. T. A., 741. 

None of these cases are similar to the petitioner’s. In 
the Lansill case, the beneficiaries attacked the validity of 
the will; in the Walker case the action was one question¬ 
ing the soundness of the judgment of the trustees in selling 
certain stocks held in a trust. While the claim was made 
that if the action taken by the trustees had been otherwise, 
the income of the trust would have been enhanced, yet no 
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matter wliat the trust contained as assets, all of the Income 
went to the beneficiary and no question involved related to 
the amount of income distributions or their propriety; in 
the Williams case certain amounts paid by the petitioner 
in litigation of claims for compensation for property 
22 condemned for public uses by the City of New York, 
were held not deductible in the years paid. Nb ques¬ 
tion relating to income was involved in this case; in the 
case the suit upon the basis of which the fqe was 
paid involved the recovery of property of the estatq paid 
to the government in the form of the federal estate!taxes. 
It had no bearing on income. 

o 

In the Appeal of Harold Mortenson, 3 B. T. A. 300, the 
Board held that an expense of premiums on an insurance 
policy taken out by a stockholder on a vessel, practically 
the sole asset of the corporation, in order to protect bis in¬ 
vestment, is an ordinary and necessary expense. 

In Lillian M. Goldsmith, Petitioner, 7 B. T. A. 151 (ac¬ 
quiesced in by the Commissioner) the Board said in its 
opinion (holding for the petitioner): 

“Petitioner is now a resident of Chicago, Ill. During 
the year 1924 she was a resident of St. Louis, Mo. During 
that year she was Vice-President and owned 50 pet cent, 
or $30,000 par value, of the capital stock of William Shul- 
tan Co., engaged in business at Chicago, Ill. She received 
a fixed salary of $5,000 a year. Due to her absence from 
Chicago and her inability to protect her interest in the cor¬ 
poration and the determination on her part that it was 
necessary to have someone there look after her interests 
and keep her fully advised, she personally employed Louis 
Kottler and paid him a salary of $20 a week or a total of 
$1,040 in the year 1924 to look after her interests in the cor¬ 
poration and to keep her fully advised in the premise^. She 
claimed the $1,040 as a deduction from her gross incobie as 
an ordinary and necessary business expense for thb year 
1924 and the Commissioner disallowed the same. ’ ’ 

j 

In the Appeal of Alfred LeBlanc, 7 B. T. A. 236 the 
Board held that a stockholder of a corporation who, to 
protect and conserve his own business interests, enters into 
an agreement with an employee of the corporation (the 
equity in which he was trying to protect) that such employee 
shall receive the dividends upon his shares of stock sq long 



32 


DOROTHY B. MORSE VS. GUY T. HELVERING. 


as the employee shall remain with the corporation is en¬ 
titled to deduct the amounts of the dividends paid to the 
employee as a business expense. 

In the Appeal of Harold Mortenson, the Appeal of Lil¬ 
lian M. Goldsmith, and the Appeal of Alfred LeBlanc the 
deductions were claimed because of the fact that the ex¬ 
penses were incurred in protecting the source of the peti¬ 
tioners’ income. Surely in the instant case the protection 
afforded the income and the substantial increase in the 
income received by the petitioner, which was due entirely 
to the continued efforts of her attorney over a long period 
of time, places the cost of such protection and the obtaining 
of such increase in the category of a business expense. The 
petitioner did not live close to St. Louis, Mo., the place of 
business of the trustee of the trust for her benefit, and to 
afford proper protection of her interest in the trust it was 
necessary to employ counsel. 

Wherefore, the petitioner prays this Board may hear the 
proceeding and grant the contention that the $16,200.00 in 
attorney’s fees and expenses and the $423.41 in account¬ 
ant’s fees and expenses paid in 1930 is an allowable deduc¬ 
tion against the petitioner’s income. 

JOHN WISEMAN, 

Counsel for Petitioner , 

415 Wheeling Bank & Trust Bldg., 
i Wheeling , W. Va. 


23 State of New York, 

County of Neiv York , ss: 

Dorothy B. Morse (nee Brown), being duly sworn, says 
that she is the petitioner above named; that she has read 
the foregoing petition, or has had the same read to her, and 
is familiar wdth the statements contained therein, and that 
the facts stated are true, except as to those facts stated to 
be upon informaion and belief, and those facts she believes 
to be true. 

DOROTHY B. MORSE. 

Subscribed and sworn to before me this 9th day of De¬ 
cember, 1933. 

ABRAHAM FIRESTONE, 

Notary Public. 

Notary Public, New York County. 

New York County Clerk’s No. 216. 
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New York County Reg. No. 4F97. 

Kings County Clerk’s No. 132. 

Kings County Reg. No. 4119. I 

Bronx County Clerk’s No. 9. 

Bronx Countv Register’s No. 26F34. 

Commission expires March 30, 1934. 

Copy of 60 day letter attached to original petition. 

1 [Stamp:] U. S. Board of Tax Appeals. Filed at 

Hearing Dec. 12,1933. 

United States Board of Tax Appeals. j 

Docket No. 72681. ' 

| 

Dorothy B. Morse (nee Brown), Petitioner, 


Commissioner of Internal Revenue, Respondeht. 

| 

Answer to Amended Petition. 

Comes now the Commissioner of Internal Revenuej, by his 
attorney, E. Barrett Prettyman, General Counsel, Bureau 
of Internal Revenue, and for answer to the amended peti¬ 
tion filed in the above-entitled appeal, admits and depies as 
follows: 

1. Admits the allegations in paragraph 1 of the amended 

petition. j 

2. Admits the allegations in paragraph 2 of the arpended 
petition. 

3. Admits the allegations in paragraph 3 of the amended 
petition. 

4. Denies the allegations in paragraph 4 of the antiended 
petition, and further denies that in the determination of the 
tax liability for the calandar year 1930 the resppndent 
erred in the manner alleged. 

i 

Statement of Facts. j 

j 

Denies any knowledge or information sufficient to form a 
belief as to the truth of the allegations under the caption 
‘ 4 Statement of Facts ’ ’ and, therefore, denies the same. 

3—6593a 


i 

i 
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Denies generally and specifically each and every allega¬ 
tion in the amended petition not hereinbefore admitted or 
denied. 

Wherefore, it is prayed that the petition as amended be 
denied. 

(Sgd.) E. BARRETT PRETTYMAN, 
(R. G. W.), 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

HARTFORD ALLEN, 

Special Attorney, 

Bureau of Internal Revenue. 

A/vgs 12/12/33. 

25 United States Board of Tax Appeals. 

Dorothy B. Morse (Nee Brown), Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent 

Docket No. 72681. 

James C. McManaway, Esq., and John Wiseman, C. P. A., 
for the petitioner. 

Hartford Allen, Esq., and John M. Morawski, Esq., for 
the respondent. 


Memorandum Opinion. 

Black : 

In this proceeding petitioner contests a deficiency in in¬ 
come tax determined by respondent in the amount of 
$2,818.03 for the calendar year 1930. The sole issue is 
whether certain attorney’s and accountant’s fees paid dur¬ 
ing the year, in order to secure the payment of additional 
income to the beneficiary of a trust created by will, are de¬ 
ductible as ordinary and necessary business expenses. 

Petitioner, a resident of Greenwich, Connecticut, 
26 is the granddaughter of Paul Brown of St. Louis, 
Missouri, who died testate on November 18, 1927. 
In his will he left one sixth of his residuary estate to the 
Mercantile Trust Company, now The Mercantile-Commerce 
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Bank and Trust Company of St. Louis, Missouri, in trust 
for the benefit of his two grandchildren, the petitioner, and 
her half brother, Paul Brown, III. By the terms of the 
will, the trustee was directed to divide this one-sixth inter¬ 
est in the residuary estate into two equal parts, <j>ne por¬ 
tion to be held in trust for the benefit of petitioner, and the 
other for the benefit of Paul Brown, III. With respect to 
the portion to be held in trust for petitioner, the will pro¬ 
vided that the trustee should pay over from time to! time so 
much of the net income and revenue derived therefrom as in 
the judgment of the trustee “ shall seem meet anc{ proper 
for the maintenance, education, comfort and support of 
my said granddaughter, until she attains the age o i twenty 
five yearsand that “the unexpended income shall be ad¬ 
ded to and become part of the corpus of the trust estate 
herein created for her benefit.” The trust for the benefit 
of Paul Brown, III, expressly provided that the trustee 
should be responsible for the application to certain pur¬ 
poses of the net income produced by the trust and p^id over 
by the trustee to Paul Brown, III, and further provided 
that in the event Paul Brown, III, died “without descend¬ 
ants him surviving,” his portion of the trust estate should 
be held by the trustee for the benefit of the petitioner and 
her descendants, upon the same terms and conditions as the 
trust that was established in the will for her j benefit. 
27 At the time of decedent’s death, petitioner was a 
minor. She reached her majority in March 1929. 

In February 1928, petitioner and her mother, her natural 
guardian, consulted an attorney relative to the payments 
she was receiving under the trust created for her 'benefit. 
They felt that petitioner was entitled to receive a| larger 
portion of the income of the trust than the trustee Was pay¬ 
ing her, namely, $835.00 per month plus the cost of some 
special trips. The attorney whom they employed made a 
demand on the trustee for additional income, and afj;er pro¬ 
longed negotiations and discussions, the trustee finally 
agreed, on December 8, 1930, to pay petitioner seventy-five 
per cent of the income of the trust that had accumulated 
prior to that time and seventy five per cent of the Income 
that would accrue thereafter until she arrived at the age of 
twenty-five when, under the terms of the will, she iwas to 
receive all of the income. This agreement resulted in a 
payment to petitioner out of the income accrued at that 
time in her trust of $107,224.98, and a payment to Her, out 
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of the income that had, prior to his death in the early part 
of 1930, accrued to the Paul Brown, III, trust, of $75,958.65. 
With this latter sum she settled a trust for the benefit of 
the mother of Paul Brown, III, for her life with remainder 
to herself. 

The sum of $107,224.98 was paid to attorney for peti¬ 
tioner by the trustee on December 8,1930, and on December 
16, 1930, he deducted from that sum, on account of his fees 
and expenses, and for the purpose of paying the account¬ 
ant engaged in these matters, the sum of $16,623.41. 
28 In her income tax return filed for the calendar year 
1930, petitioner deducted this $16,623.41 from her 
gross income and explained said deduction under Schedule 
“F”, of her return as follows: 

Item 18—Attorney’s and accountant’s fees in connection 
with obtaining income settlement from Trustees for 
Dorothy Brown u/w of Paul Brown, Deceased: 

J. C. McManaway, Atty., Clarksburg, W. Va.. . $16,200.00 


J. Wiseman, C. P. A., Wheeling, W. Va. 421.91 

Sundry . 1-50 


$16,623.41 

During the year 1930, petitioner’s activities, in so far as 
the receipt of income was concerned, were limited primarily 
to the trust created for her benefit in the will of Paul 
Brown. Her attorney consulted with her on several occa¬ 
sions and discussed the progress of the negotiations with 
the trustee. She reserved the right to make the final deci¬ 
sions on matters arising during these discussions and on 
the agreement that was made with the trustee in December 
of that year. In her income tax return for 1930 petitioner 
made no notation in the blank space following the word 
“Occupation”. 

Respondent disallowed as a deduction in computing peti¬ 
tioner’s net income the amount of $16,623.41 paid during 
1930 by petitioner for attorney’s and accountant’s fees on 
the ground that it was not an ordinary and necessary busi¬ 
ness expense. 

Petitioner was not engaged in any trade or business when 
said attorney’s and accountant’s fees were incurred or 
paid. 
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j 

The only way that petitioner would be entitled tp claim 
the deduction which she seeks would be for her to shpw that 
these expenses were incurred and paid in a trade dr busi¬ 
ness which she was carrying on. 

29 Section 23 (a), Revenue Act of 1928 provides as 
follows: 

l 

“In computing net income there shall be allowed as 
deductions: 

(a) All the ordinary and necessary expenses paid or in¬ 
curred during the taxable year in carrying on any trade or 
business, * * 

We have examined the record carefully and we find no 
evidence which shows that petitioner was engaged in any 
trade or business during the time in question. At thd hear¬ 
ing petitioner’s counsel stated, “The petitioner contends 
that the payment made to her attorney and to the account¬ 
ant who assisted him in his work are expenses incidental to 
the production of income, and that the activities it was con¬ 
stantly necessary to pursue to increase her income from 
the trust constitutes a business and that the petitioner’s 
expense in 1930 for attorney’s fee- and expenses and ac¬ 
countant’s fees and expenses is an allowable deduction from 
1930 income under Section 23 (a) of the Revenue Act of 
1928.” In the first place, the statute makes no provision 
for a deduction of “expenses incidental to the production 
of income” unless such expenses are incurred in a trade 
or business. On this point the Court said in Monell vj Com¬ 
missioner, 70 Fed. (2d) 631: | 

“Thus treated, the fee paid the attorney for securing the 
interest refunded was paid to enforce the personal rights 
of the petitioner and is not deductible. Commissioner v. 
Field, 42 Fed. (2) 820; Lindley v. Commissioner, 63 Fed. 
(2) 807. When she incurred this expense, she was carrying 
on no trade or business distinguishable from her purely 
personal affairs in which her expenses are expressly; made 
non-deductible. The point where the one class of expenses 
merges into the other is often hard to determine. Bui how¬ 
ever blurred it may be, it is necessary to keep the distinc¬ 
tion which Congress has made. If we were to agree 

30 with the argument of the petitioner’s counsel that the 
real test of deductibility is whether the expense was 
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an ordinary and necessary one in obtaining income we 
would take what might be supported as a fair one. If Con¬ 
gress had intended to allow deductions on that basis, how¬ 
ever, it would have been too simple and easy to have said so 
to make it reasonable to believe that such was intended by 
the language which plainly limited expenses deductible to 
those incurred ordinarily and necessarily in carrying on a 
trade or business. If they come within the definition, ex¬ 
penses not incurred in obtaining income are deductible. 
The petitioner is really seeking to obtain the result which 
would follow from reporting net income only instead of that 
which follows from the present scheme of the law in getting 
the taxable net by taking allowable deductions from the 
statutory gross.’ 7 

It seems clear that such activities as petitioner is shown 
to have engaged in in increasing her income from the trust 
does not amount to the carrying on of a trade or business. 

In Gertrude D. Walker, 20 B. T. A. 937, affirmed in 
Walker v. Commissioner, 63 Fed. (2d) 351, we held “where 
the proof does not show that taxpayer was engaged in a 
trade or business, deduction for attorney’s fees, salaries to 
Secretary and bookkeeper, and rent of a room used as an 
office are not deductible as ordinary and necessary 
expenses.” 

Petitioner has made no stronger showing in the instant 
case to establish her contention that she was engaged in a 
trade or business than the taxpayer made in the Walker 
case. In both cases, in our opinion, the showing is wholly 
inadequate. 

Cf. Clara Hill Lindley, 26 B. T. A. 741, affirmed 63 Fed. 
(2d) 807; Catherine Llewellyn Van Wart et al. v. Commis¬ 
sioner, decided by Supreme Court April 29, 1935; Monell v. 
Helvering, supra. 

31 The petitioner in her brief strongly relies on Com¬ 
missioner v. Muriel H. Wurts-Dundas, 54 Fed. (2d) 
515, affirming the Board in 17 B. T. A. 881. It was the 
Wurts-Dundas case upon which we relied in support of our 
decision in Catherine Llewellyn Van Wart but we were re¬ 
versed in our decision in that case and the effect of the Su¬ 
preme Court’s recent decision in the Van Wart case we 
think is to make the Wurts-Dundas case no longer authority. 

Decision will be entered for the respondent. 

Enter: 

Entered: Jun. 12,1935. 
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32 Lnited States Board of Tax Appeals. 

Washington. j 

Docket No. 72681. I 

i 

Dorothy B. Morse (Nee Brown), Petitioner^ 

v. 

Commissioner of Internal Revenue, Respondent. 

i 

Decision . 

Pursuant to the determination of the Board, as sdt forth 

in its memorandum opinion entered June 12, 193$, it is 

ordered and decided: That there is a deficiency of $2,818.03 

for the calendar year 1930. j 

* 

Enter: 

Entered Jun. 17, 1935. 

[Seal U. S. Board of Tax Appeals.] j 

(Signed) EUGENE BLACK, Member. 

I 

i 

33 [Stamp:] United States Board of Tax Appeals. 

Filed Sep. 6, 1935. | 

United States Board of Tax Appeals. 

Docket No. 72681. j 

Mrs. Dorothy B. Morse, Petitioner and Appellant, 

v. 

Commissioner of Internal Revenue, Respondent and 

Appellee. j 

| 

Stipulation . 

The above named Dorothy B. Morse, Petitioner and the 
Commissioner of Internal Revenue, Respondent on this 5th 
day of September, 1935, hereby stipulate and agree that 
the Decision and Final Order of Rede termination of the 
United States Board of Tax Appeals be considered ofi Peti¬ 
tion for Review in the United States Court of Appeals for 
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the District of Columbia and hereby designate the said 
United States Court of Appeals for the District of Co¬ 
lumbia as the Court having jurisdiction to Review said 
cause. 

DOROTHY B. MORSE, 

Per JAMES C. McMANAWAY, 
Attorney for Petitioner, 623 Goff Build¬ 
ing, Clarksburg, West Virginia. 

(Sgd.) FRANK J. WIDEMAN, 

Assistant Attorney General, Counsel for 
Commissioner of Internal Revenue. 

34 [Stamp:] U. S. Board of Tax Appeads. Filed 
Sept. 6,1935. 

In the United States Court of Appeals for the District of 

Columbia. 

B. T. A. Docket No. 72681. 

Dorothy B. Morse (Nee Brown), Petitioner and Appellant, 


v. 

Commissioner of Internal Revenue, Respondent and 

Appellee. 

Petition for Review of Decision of the United States Board 

of Tax Appeals. 

Dorothy Brown Morse, Petitioner, respectfully repre¬ 
sents to this Honorable Court in support of this, her Peti¬ 
tion, submitted under the provisions of the 1926 and 1928 
Acts and Section 1101 of the 1932 Revenue Act for Review 
of decision of the United States Board of Tax Appeals of 
July, 1935, approving a deficiency of Income Taxes of Peti¬ 
tioner for the calendar year 1930 in the amount of $2,818.03. 

I. 

Statement of the Nature of the Controversy. 

On the 23rd day of June, 1933, your Petitioner filed with 
the United States Board of Tax Appeals under the pro¬ 
visions of the Revenue Act of 1928, her petition, and on the 
12th day of December, 1933, her Amended Petition, for 
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i 

i 

Hearing and Redetermination of a deficiency in In- 

35 come Tax for the calendar year 1930, amounting to 
$2,818.03, as shown by the sixty-day letter pontain- 

ing final notice of deficiency mailed by the Respondent 
under date of April 25,1933. 

The Respondent filed his answer to the original petition 
on the 25th day of July, 1933, and to the Amended Peti¬ 
tion on the 12tli day of December, 1933. The answers are 
practically identical, admit that the Petitioner is in indi¬ 
vidual, a resident of Greenwich, Connecticut; that the notice 
of deficiency was mailed her on April 25, 1933; that the 
taxes in controversy are income taxes for the year 1930 in 
the amount of $2,818.03, and denied each and every other 
fact alleged in the petition. 

In this proceeding Petitioner contests a deficiency in in¬ 
come tax determined by Respondent in the amount of 
$2,818.03 for the calendar year 1930. j 

Petitioner is a resident of Greenwich, Connecticut!; is the 
granddaughter of Paul Brown, deceased, who, at the time 
of his death, was a resident of St. Louis, Missouri, afid died 
testate on the 18th day of November, 1927. By his will he 
left one-sixth of his residuary estate to the Mercantile Trust 
Company, now the Mercantile-Commerce Bank andj Trust 
Company, of St. Louis, Missouri, in trust for the benefit of 
his two grandchildren, the Petitioner, and her half brother, 
Paul Brown, III. By the terms of the will the Trustee was 
directed to divide this one-sixth interest in the residuary 
estate in two equal, parts, one portion to be held in trust 
for the benefit of Petitioner and the other for the benefit 
of Paul Brown, III. With respect to the portion! to be 
held in trust for the Petitioner, the will provides that the 
Trustee should pay over from time to time so much of the 
net income and revenue derived therefrom as in the judg¬ 
ment of the Trustee “ shall seem meet and proper 

36 for the maintenance, education, comfort and support 
of my said granddaughter, until she attains the age 

of twenty-five yearsand that “the unexpended income 
shall be added to and become part of the corpus of thq trust 
estate herein created for her benefit.’’ The trust for the 
benefit of Paul Brown, III, expressly provided that the 
Trustee should be responsible for the application to cer¬ 
tain purposes of the net income produced by the tru^t and 
paid over by the Trustee to Paul Brown, III, and fhrther 





42 


DOROTHY B. MORSE VS. GUY T. HELVERING. 


provided that in the event Paul Brown, III, died “without 
descendants him surviving,” his portion of the trust estate 
“shall be held bv my trustee for the benefit of my grand- 
daughter, Dorothy Brown (the Petitioner) or her descend¬ 
ants,” upon the same terms and conditions as the trust that 
was established in the will for the benefit of the said Doro¬ 
thy Brown. 

At the time of descendant’s death, Petitioner was a 
minor; she attained her majority in March, 1929. In Febru¬ 
ary, 1928, Petitioner and her mother, her natural guardian, 
consulted an attorney relative to the payments she was re¬ 
ceiving under the trust created for her benefit. They felt 
that Petitioner was entitled to receive a larger portion of 
the income of the! trust than the Trustee was paying her, 
namely, $835.00 per month, plus the cost of some special 
trips. The attorney for Petitioner made a demand on the 
Trustee for additional income, and, after prolonged nego¬ 
tiations and discussions, the Trustee finally agreed, on 
December 8, 1930* to pay Petitioner seventy-five per cent 
of the income of the trust that had accumulated prior to 
that time and seventy-five per cent of the income that would 
accrue thereafter until she arrived at the age of twenty- 
five years, "when, under the terms of the will, she was to 
receive all of the income. 

By the terms of the will the Petitioner took no present 
interest in the corpus of the trust fund. The will 
37 provided that when she attained the age of thirty 
years, the Trustee should pay over to her one-eighth 
of the trust fund, and when she attained the age of thirty- 
five years, another one-eighth, and provided that “upon 
the death of my granddaughter, Dorothy Brown (the Peti¬ 
tioner) I direct my Trustee to pay over, deliver and convey 
her share of the trust estate remaining in its hands unto 
her descendants, per stirpes and not per capita.” The 
will provided that in the event the Petitioner left no de¬ 
scendants her surviving that the trust estate should become 
part of the trust created for her half brother, Paul Brown, 
III, and that in the event both died without descendants 
surviving them, the entire corpus of the trust estate should 
be paid to the Barnes Hospital of St. Louis, Missouri. 

The agreement of December 8, 1930, resulted in a pay¬ 
ment to the Petitioner, out of the income accrued at that 
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time under the trust created for her benefit, of the !sum of 
$107,224.98, and a payment to her, out of the income that 
had, prior to his death in the early part of 1930, accrued 
to the Paul Brown, III, trust, of $75,958.65. With tliis lat¬ 
ter sum she settled a trust for the benefit of the mother of 
Paul Brown, III, for her life, with remainder to herself. 

At the time of this settlement, and to the present time, 
the situation with reference to the title to the corpus of the 
trust is this: 

The petitioner has a right to income, with no interest in 
the principal until she becomes thirty years of agb, when 
she is entitled to one-eighth of the corpus, with no further 
interest in the principal until and after she becomes thirty- 
five years of age, when she is entitled to an additional one- 
eighth of the corpus, when any further possibility j of her 
sharing in the corpus ceases. j 

38 The sum of $107,224.98 and the sum of $75j958.65, 
consisting of cash and securities, was paid! to at¬ 
torney for Petitioner by the Trustee on December 8, 1930. 

On that date the trust for the benefit of the mother of Paul 
Brown, III, was settled; and on December 16, 1930, the at¬ 
torney deducted from the sum he had received, on account 
of his fees and expenses and for the purpose of paying the 
accountant engaged in these matters, the sum of $16,623.41. 

In her income tax return filed for the calendar year 1930, 
Petitioner deducted this $16,623.41 from her gross income, 
and explained said deduction under Schedule “P” jof her 
return as follows: | 

Item 18—Attorney’s and accountant’s fees in connection 
with obtaining income settlement from Trustees for x 
Dorothy Brown u/w of Paul Brown, Deceased: 

s 

J. C. McManaway, Atty., Clarksburg, W. Va... . $16)200.00 

J. Wiseman, C. P. A., Wheeling, W. Va. 421.91 

Sundry. 1.50 


$16)623.41 

j 

During the period from February, 1928, and through 
the year 1930, Petitioner’s activities, in so far as the re¬ 
ceipt of income was concerned, were primarily and con¬ 
tinually concerned with the trust created for her benefit by 
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the will of Paul Brown. Her attorney kept in constant 
communication with her and, on numerous occasions, con¬ 
sulted with her and her mother and with her alone, held 
conferences with the officials of the Trustee on several occa¬ 
sions, and kept her continually in touch with the progress 
of the negotiation^. The Petitioner reserved the right to 
make, and did make, the final decision on all matters arising 
during these discussions and negotiations and on the agree¬ 
ment that was made with the Trustee on December 8, 1930. 

Respondent disallowed as a deduction in computing 
39 Petitioner’s! net income the sum of $16,623.41, paid 

bv her during the vear 1930 for attornev’s and ac- 
countant’s fees, on the ground that it was not an ordinary 
and necessary business expense. 

In order to clearly see the nature of the controversy 
herein involved, it is essential to keep in mind: Firstly, 
that this Petitioner had no present interest, legal or equita¬ 
ble, in the corpus of the trust fund other than her right to 
have it managed in accordance with the trust settlement; 
secondly, that the Petitioner had a property right to a por¬ 
tion of the income produced by the trust fund, and thirdly, 
that the extent of this right could not be ascertained, and 
her property right did not accrue, as to any particular 
portion of the income, until the Trustee exercised its right 
to determine wiiat part of the income should be paid to the 
Petitioner and wiiat part of the income should be added 
to the principal of the trust fund. 

II. 

Designation of Court of Review. 

Petitioner, being aggrieved by the Findings of Fact, 
Opinion, Decision, and Order of the United States Board 
of Tax Appeals desires a Review thereof under the pro¬ 
visions of the 1928 Revenue Act in the United States Court 
of Appeals for the District of Columbia in accordance with 
the Stipulation of Counsel for both parties which Stipula¬ 
tion is annexed to this Petition for Review. 
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hi. ; 

i 

! 

Assignments of Error. j 

40 The Petitioner, as a basis for Review, makes the 
following Assignments of Error: ! 

1. The Board of Tax Appeals erred in holding ; and de¬ 

ciding that the attorney’s fees and accountant’s fees in the 
amount of $16,623.41 paid by the taxpayer during the year 
1930 in order to secure payment to her of additional income 
are not deductible as ordinary and necessary business ex¬ 
penses. | 

2. The Board of Tax Appeals erred in holding that the 

Petitioner was not engaged in any trade or business when 

the said attornev’s fees and accountant’s fees were in- 

* 

cur red or paid and the said findings of the Board are wholly 
unsupported by any evidence. I 

3. The Board of Tax Appeals erred in finding as a fact 

that Petitioner was not engaged in any trade or business 
when said attorney’s fees and accountant’s fees were in¬ 
curred or paid and the said findings of the Board are; wholly 
unsupported by any evidence. j 

4. The Board of Tax Appeals erred in not holdihg that 
the sum of $16,623.41, deducted by the attorney as counsel 
fees and costs of accounting, was deductible from the gross 
sum of $183,183.63 as part of the costs of acquiring that sum 
from the income of the trust fund for the Petitioner before 
the gross income of the Petitioner for income tax purposes 
was determined. 

5. The Board of Tax Appeals was in error in failing to 

distinguish between Gross Receipts of the Petitioner and 
Gross Income of the Petitioner. j 

6. The Board of Tax Appeals erred in rendering a deci¬ 
sion for the Respondent. 

Wherefore, your Petitioner, the Appellant, prays: 

j 

(1) That this Honorable Court review said Findings, 
Opinion, Decision, and Order and reverse and set aside the 
same, and that the Clerk of the said United States Board 
of Tax Appeals be directed to transmit and delivery to the 
Clerk of said Court certified copies of all and every the 
documents necessary and material to the presentation and 
consideration of this petition for review and as required 
by the Rules of said Court and the Statutes made an<| pro¬ 
vided. 
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(2) And for such other further and general relief 
41 as the nature of the case may admit and to this 
Honorable Court may seem meet and proper. 

And vour Petitioner will ever pray. 

DOROTHY B. MORSE, 
i By Counsel. 

JAMES C. McMANAWAY, 

Attorney for Appellant, 
i 623 Goff Building, 

Clarksburg, West Virginia. 

State of West Virginia, 

County of Harrison, to-wit: 

Personally appeared before me, the subscriber, a Notary 
Public in and for the County and State aforesaid, James 
C. McManawav, who, upon being duly sworn according 
to law, doth depose and say: That he is Attorney of record 
for Dorothy B. Morse, the above named Petitioner, and 
that as such Attorney he has authority to, and did, sign the 
foregoing petition; that he has read the same and that the 
facts set.forth therein are true to the best of his knowledge 
and belief, and that the said Petition is filed in good faith. 

In Witness Whereof, I have hereunto set my hand and 
affixed my official seal, this 31st day of August, 1935. 

[Seal M. McConlogue, Notary Public, Harrison County, 

W. Va.] 

M. McCONLOGUE, 

Notary Public of Harrison County, 

West Virginia. 

My commission expires October 1,1944. 

42 [Stamp:] U. S. Board of Tax Appeals. Filed 
Oct. 18,1935. 

United States Board of Tax Appeals. 

Docket No. 72681. 

Dorothy B. Morse, (Nee Brown), Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Statement of the Evidence. 

The above entitled cause came on for hearing before the 
Honorable Edgar J. Goodrich, Member of the United States 




DOROTHY B. MORSE VS. GUY T. HELVERIXG. 


47 


Board of Tax Appeals, on the 12th day of December, 1933, 
there being present the Petitioner, by her Counsel,! James 
C. McManawav, Esq., and John Wiseman, C. P. A., and the 
Respondent by his Counsel, Hartford Allen, Esq., and John 
M. Morawski, Esq. (E. Barrett Prettvman, Esq., (general 
Counsel, Bureau of Internal Revenue). 

Prior to the introduction of testimony and after the state¬ 
ment of the case by counsel for the respective parties, the 
following colloquy took place: 


The Member: As I see it, your whole case is aj claim 
for deduction of the attorney’s and accountant’s fees^ which 
are the ordinarv and necessarv expenses. 

Mr. Wiseman: The petitioner contends that the payment 
made to her attorney and to the accountant who assisted 
him in his w r ork are expenses incidental to the production 
of income, and that the activities it was constantly neces¬ 
sary to pursue to increase her income from the trust con¬ 
stitutes a business, and that the petitioner’s expense in 
1930 for attorney’s fees and expenses and aqcount- 
43 ant’s fees and expenses is an allowable deduction 
from 1930 income under Section 23 (a) of the Reve¬ 
nue Act of 1928. 


Mr. Allen: The issue involved in this case is whether or 
not the petitioner is entitled to a deduction from gross in¬ 
come for the calendar year 1930 of an amount of $16,623.41, 
representing attorney’s and accountant’s fees paijd for 
services rendered in connection with obtaining additional 
distribution of income from certain trusts in which the peti¬ 
tioner had beneficial interests. The respondent contends 
that the petitioner, not being engaged in the operation of 
a trade or business, the item in controversy is not deducti¬ 
ble as an ordinary expense and necessary business expense 
under Section 23 (a) of the Revenue Act of 1928. And it 
is further contended that the item represents an expendi¬ 
ture made by a passive recipient of income and hence 
represents a personal expenditure which is not deductible 
under Section 24 (a) of the Revenue Act of 1928. 

Whereupon, the Petitioner, to maintain the issues on her 
behalf, introduced the following testimony: 


Mr. James C. McManaway, being duly sworn, testified 
that he was engaged in the general practice of law in the 


i 
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City of Clarksburg, West Virginia; that in February or 
March, 1928, he was consulted by Mrs. Kay B. Fuller, the 
mother of the petitioner, and the petitioner, concerning 
the petitioner’s interest in the estate of her grandfather, 
Paul Brown, of St. Louis, Missouri, who died testate on the 
18th day of November, 1927, leaving a large estate. By 
Paul Brown’s will (clause f, Item 21) he left one-sixth of 
the residuary estate to the Mercantile Trust Company (now 
Mercantile-Commerce Bank and Trust Company) of St. 
Louis, Missouri, in trust for the benefit of his two grand¬ 
children, the petitioner, and her half-brother, Paul Brown, 
III. By the terms of the will the trustee was directed to 
divide this one-sixth interest in the residuary estate into 
two equal parts,! one portion to be held in trust for the 
benefit of petitioner and the other for the benefit of Paul 
Brown, III. 

44 With respect to the portion to be held in trust for 
petitioner, the will provided that the trustee should 
pay over from time to time so much of the net income and 
revenue as may be derived therefrom as in the judgment 
of the trustee 4 4 shall seem meet and proper for the main¬ 
tenance, education, comfort and support of my said grand¬ 
daughter, until she attains the age of twenty-five years;” 
and that the unexpended income shall be added to and be¬ 
come part of the corpus of the trust herein created for 
her benefit. 

The trust for the benefit of Paul Brown, III, expressly 
provided that the trustee should be responsible for the 
application to certain purposes of the net income produced 
by the trust and paid over by the trustee to Paul Brown, 
III, and further provided that in the event Paul Brown, III, 
died “without descendants him surviving,” his portion 
of the trust estate should be held by the trustee for the 
benefit of my granddaughter, Dorothy Brown (the peti¬ 
tioner), or her descendants, upon the same terms and con¬ 
ditions as the trust that was established in the will for 
her benefit. 

Paul Brown, III, died in the spring of 1930, and all of 
the funds in the trust created by the will of Paul Brown 
for his benefit wrere transferred to the trust for the benefit 
of the petitioner, on the 15th day of April, 1930. 

At the time of the death of Paul Brown, petitioner was 
a minor; she reached her majority in March, 1929. 
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Sometime after the death of Paul Brown (on tjie 18th 
day of November, 1927) and prior to the time I was 

45 consulted in February or March of 1928 by t|he peti¬ 
tioner and her mother, the Mercantile-Coinmerce 

Bank and Trust Company had advised the petitioner that 
it had determined to limit payments to her out! of the 
income of the trust created for her benefit by the! will of 
Paul Brown to $835.00 a month. 

The petitioner and Mrs. Fuller, at that time, Jiad no 
specific knowledge of the facts, but were convinced that the 
estate was very large and that the allowance was a very 
small part of the income produced by petitioner’s inter¬ 
ests therein. In order to obtain definite knowledge of the 
petitioner’s interest in the estate, I obtained a copy of the 
will of Paul Brown and a copy of the appraisal; of his 
estate. The appraisal disclosed that petitioner and her 
mother were correct, as will more fully appear from the 
“ Summary Schedule of Income of Trust for the benefit of 
Petitioner Dorothy B. Morse (nee Brown) under the will 
of Paul Brown, deceased,” filed herewith as petitioner’s 
Exhibit, No. 4. j 

I wrote to the Mercantile-Commerce Bank and Trust 
Company, asking it why so small a portion of the income 
was being paid to the petitioner, and was answered to the 
effect that it and the joint executors were of opinion that 
this was sufficient and as much as they thought should be 
paid to petitioner under the terms of the will. The^e mat¬ 
ters were then taken up with the personal executors, and 
we were advised that they had left all of these matters en¬ 
tirely to the corporate trustee. From then on, all! of my 
negotiations were conducted with the corporate trustee. 
Demand for additional income was made, and there were 
prolonged negotiations and several trips to St. Louis. 

I was recommended to petitioner to act as her at- 

46 torney in this matter because I had had considerable 
experience in the management of trust estate^ from 

the standpoint of the beneficiary, and I advised thekn that 
in my opinion no beneficial interest in any property re¬ 
quired as careful scrutiny and management as that of the 
beneficial interest in a trust estate such as this one, where 
there was a corporate trustee and where that corporate 
trustee also had a commercial banking department, and 

4—6593a 
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especially where, in addition to the commercial banking 
department, it had a securities affiliate, and recommended 
emphatically that all matters concerning the management 
of this trust be given the most careful scrutiny and atten¬ 
tion. 

I then pointed out to them that the will contained an 11 in- 
terrorum clause” (Will, Item 22, page 12), and advised 
them that the interrorum clause was valid under the laws 
of the State of Missouri and was enforced bv the courts 
of that state with the greatest stringency and, in view of 
the large amount of this estate and the earlv termination 
of the discretion of the trustee as to the payment of income, 
recommended that no legal action be taken, but that we 
proceed by negotiation. 

There were prolonged and voluminous written negotia¬ 
tions by the petitioner and myself on one side, and the 
trustee on the other; several trips were made to St. Louis, 
and I made at least quarterly trips to make reports to peti¬ 
tioner and her mother, who gave all of these matters their 
personal attention, and the petitioner, especially, attended 
with particular attention to all of the details of the 
negotiations and reserved to herself the right to make, 
and did make, the final decision on every question that 
came up. 

47 In my negotiations with the trustee, I was very 
anxious to have them state the exact ground upon 
which they limited the payments of income of the petitioner. 
I was of opinion that the discretion of the trustee was not 
arbitrary, but was reviewable. And I rather hoped that 
when they gave me their reason for limiting the amount of 
income being distributed to the petitioner that the decision 
would be put upon some ground that was vulnerable. Fi¬ 
nally, after the discussions had been continued without 
intermission from early in 1928 to July, 1930, the corporate 
trustee gave as its reason for limiting the funds paid to the 
petitioner the ground that in its opinion it had no legal 
authority to pay over to her more than the sum of $835.00 
per month. 

This was made in a personal interview in St. Louis. I 
then returned to New York and reported to my client. I 
advised my client that I disagreed with this opinion of the 
trustee, but would not recommend a suit, and returned to 
St. Louis and took the matter up further with the corporate 
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trustee, and suggested that the matter be referred to the 
general counsel for the trustee. This was assented to and, 
in October 1930, at a meeting in St. Louis, counsel; for the 
corporate trustee and counsel for the personal executors, 
agreed with me that the trustee had the legal right, in its 
discretion, to pay over any part or all of this income to the 
petitioner as it saw fit. 

The executive in charge of the trust department of the 
trustee felt that he could not agree with this, but agreed to 
increase the allowance of my client to forty per cent of the 
amount of the income to accrue on the trust fund in the 
future, but would not agree to pay over any part of 
4S the income that had accumulated prior to 'October 
1930, feeling that the remainderman might object 
and the Bank might be liable to the remainderman fpr these 
payments. 

I returned to New York, discussed the matter in full with 
the petitioner, recommended that the compromise! not be 
accepted, and made another appointment to meet the repre¬ 
sentatives of the trustee on November 13, 1930. ! I per¬ 
suaded counsel for the corporate trustee and for the per¬ 
sonal executors that my position was well taken, and it was 
intimated that if my client were willing to accejff seventy- 
five per cent of the income that had accumulated in the 
trust and an agreement that she would be paid sevpnty-five 
per cent of the income to accrue until she arrived at the 
age of twenty-five when, under the terms of the will, she 
was to receive all the income, that they thought the cor¬ 
porate trustee would agree. This offer was accepted. 

As a result of these negotiations, there was paid lover to 
the petitioner on account of accrued income that hhd accu¬ 
mulated in the years 1928, 1929 and 1930, the sum of $183,- 
183.63, and an agreement was entered into which Resulted 
in the payment to her of income in the amount of $7(3,220.89 
in 1931, and $60,069.95 in 1932, instead of the sum of ! $835.00 
per month, $10,020.00 a year, plus certain allowances for 
special expenses. Of this sum the sum of $107,224.98 was 
paid to the counsel for the petitioner by the trustee! on De¬ 
cember S, 1930, and on December 16,1930, he deducted from 
that sum, on account of his fees and expenses and for the 
purpose of paying the accountant engaged in these matters, 
the sum of $16,623.40; the balance was remitted to the peti¬ 
tioner. 
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Upon cross-examination, he testified as follows: 

49 The sum of $16,623.40 was expended by the peti¬ 
tioner entirely for the purpose of obtaining addi¬ 
tional income from this trust fund of which the Mercantile- 
Commerce Bank and Trust Company was trustee. 

The petitioner at this time was also engaged in the man¬ 
agement of other properties and securities she owned to the 
approximate value of $150,000.00, but they were separate 
and distinct from the matters involved in this petition. 

The following exhibits, filed with the testimony of the wit¬ 
nesses, being all of the exhibits filed, are asked to be read 
with and as part of the testimony of this witness: 

Will of Paul Brown. (Petitioner’s Exhibit No. 1.) 

Letter of Mercantile Bank and Trust Company, dated 
December 8, 1930. i (Petitioner’s Exhibit No. 2.) 

Extract from by-laws, Mercantile-Commerce Bank and 
Trust Company, dated December 8, 1930. (Petitioner’s 
Exhibit No. 3.) 

Summary Schedule of income of trust for benefit of peti¬ 
tioner under the will of Paul Brown, deceased. (Peti¬ 
tioner’s Exhibit No. 4.) 

Copy of Petitioner’s income tax return for the calendar 
year 1930. (Respondent’s Exhibit A.) 

The respondent called no witnesses in rebuttal. 

Thereupon, counsel for both petitioner and respondent 
stated that they had no further or other evidence to present, 
and rested their case. 

The foregoing is the substance of all the evidence ad¬ 
duced at the trial of said proceeding. 

JAMES C. McMANAWAY, 
Attorney for Dorothy Brown Morse, 

Petitioner. 

50 The foregoing is all of the material evidence ad¬ 
duced at the hearing before the Board of Tax Ap¬ 
peals, and the same is approved by the undersigned, as 
attorney for the Commissioner of Internal Revenue. 

ROBERT H. JACKSON, 
Assistant General Counsel for 
the Bureau of Internal Revenue . 
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The foregoing is all of the material evidence adduced at 
the hearing and in order that the same may be preserved 
and made a part of the record, this statement of evidence 
is dulv approved and settled this 18th day of October, 1935. 

(Sgd.) EUGENE BLACK, 
Member, United States Board of Tax Appeals. 

i 

51 Exhibit #1. 

I, Paul Brown, now residing in the City of St.i Louis, 
Missouri, do make, publish and declare this instrument to 
be my last will and testament, hereby revoking all former 
wills and codicils by me at any time heretofore made. 

Item One: I direct the payment of all my just debts and 
also my funeral expenses. 

Item Two: I give and bequeath unto the Beliefontaine 
Cemetery Association of St. Louis, Missouri, the Sum of 
One Thousand Dollars ($1,000.), said sum to be invested 
by said association and the income thereof used for the 
perpetual care and upkeep of my family burial lot. j 

Item Three: I give and bequeath unto my wife, Inez 
Hereford Brown, all of my jewelry and my clothing, to be 
distributed by her in accordance with a memorandum which 
I have given to her. 

Item Four: In the event my brother, George S. Brown, 
survives me, I give and bequeath unto him, out of any pre¬ 
ferred stock or stocks owned by me at the time of myi death, 
shares of the market value of Fifty Thousand Dollars 
($50,000.). In the event my said brother predeceases me, 
however, then this legacy shall lapse. j 

Item Five: Unto Willena Brown, Jennie Brown Woltz 
and Lucy Brown Grizzard, daughters of my brother, Dr. 
W. E. Brown, I give and bequeath the sum of Ten Thou¬ 
sand Dollars ($10,000) each. 

Item Six: I give and bequeath unto C. C. Brown’ Fred 
S. Brown, Walter Brown and Robert E. Brown, spns of 
my brother George, the sum of Ten Thousand Dollars 
($10,000.) each, and unto Ethlyn Brown Penn and Gieorgie 
Brown Palmer, daughters of my brother George, the sum 
of Twnntv Thousand Dollars ($*20,000.) each. 

Item Seven: I give and bequeath unto Cora English 
McGinnis and Edna English Wilson, daughters of my sis¬ 
ter Lucy, the sum of Twenty Thousand Dollars ($20,000.) 
each. 


i 

i 
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Item Eight: I give and bequeath unto the Mercantile 
Trust 

First Page of My Will. Paul Brown. 

Company, a corporation of the City of St. Louis, Missouri, 
the sum of Twenty Thousand Dollars ($20,000), in trust, 
however, to be held by the said Mercantile Trust Company, 
and invested by it, in the same manner, and upon the same 
terms and conditions as to the investment and dis- 
52 position of the income and principal as are set out 
in the Indenture of Trust created by me on the 22nd 
day of March, 1923, for the benefit of Annie English Arnold. 

Item Nine: I give and bequeath unto Paul Zumwalt, son 
of my sister Missouri, the sum of Ten Thousand Dollars 
($10,000.). 

Item Ten: Unto Paul McGinnis, son of my niece, Cora 
McGinnis, I give and bequeath the sum of Five Thousand 
Dollars ($5,000.). 

Item Eleven: I give and bequeath unto my faithful serv¬ 
ant, Mary McManamon, and unto any other of my serv¬ 
ants who have been in my employ for a period of ten (10) 
years, the sum of Five Thousand Dollars ($5,000.) each; 
and unto any other servant who may have been in my 
employ for the major portion of a period of ten (10) years, 
I give and bequeath such proportionate part of the sum 
of Five Thousand Dollars ($5,000.) as the duration of such 
servant’s employment may bear to the period of ten (10) 
years. The provision herein made is upon the condition 
that such servants are in my employ at the time of my 
death. 

Item Twelve: I give and bequeath unto the Board of 
Finance of the Methodist Episcopal Church, South, whose 
general office is in the City of St. Louis, Missouri, out of 
the stock of the British American Tobacco Company owned 
by me at the time of my death, shares of that stock of the 
market value of One Hundred Thousand Dollars ($100,- 
000.); the fund herein bequeathed to be known as the “Paul 
Brown Endowment”; the income of the fund to be used 
perpetually for the maintenance and support of superan¬ 
nuated ministers of the Methodist Episcopal Church, South, 
or for such ministers or their families. 

Second Page of My Will. Paul Brown. 

Item Thirteen: I give and bequeath unto Barnes Hos¬ 
pital, of St. Louis, Missouri, out of the stock of the British 
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American Tobacco Company owned by me at the time of 
my death, shares of that stock of the market value of One 
Hundred Thousand Dollars ($100,000.); the fund herein 
bequeathed to be known as the “Paul Brown Endowment’’; 
the fund to be held by the said hospital and the net income 
received therefrom used for the general purposes of the 
hospital. 

Item Fourteen: I give and bequeath unto the Sti Louis 
Children’s Hospital, of St. Louis, Missouri, out of the stock 
of the British American Tobacco Company owned 
53 by me at the time of my death, shares of that stock 
of the market value of One Hundred Thousand Dol¬ 
lars ($100,000.); the fund herein bequeathed to be known 
as the “Paul Brown Endowment”; the fund to be held by 
the said hospital and the net income received thek*efroro 
used for the general purposes of the hospital. 

Item Fifteen: I give and bequeath unto the St. Louis 
Maternity Hospital, of St. Louis, Missouri, out of the stock 
of the British American Tobacco Company owned by me 
at the time of my death, shares of that stock of the market 
value of One Hundred Thousand Dollars ($100,000|.); the 
fund herein bequeathed to be known as the “Paul Brown 
Endowment ’ ’; the fund to be held by the said hospital and 
the net income received therefrom used for the general 
purposes of the hospital. 

Item Sixteen: I give and bequeath unto HowardfPayne 
College, located at Fayette, Howard County, Missouri, or 
unto its successor, or unto any college with which it may 
be consolidated, out of the stock of the British American 
Tobacco Company owned by me at the time of my death, 
shares of that stock of the market value of One Hundred 
Thousand Dollars ($100,00-.); the fund herein bequeathed 
to be known as the “Paul Brown Endowment”; the fund 
to be held by the said college and the net income received 
therefrom used for the general purposes of the college. 

i 

Third Page of My Will. Paul Brown. 

i 

j 

Item Seventeen: Unto the Mercantile Trust Coippany, 
a corporation of the City of St. Louis, Missouri, I giye and 
bequeath, out of the stock of the British American Tobacco 
Company owned by me at the time of my death, shhres of 
that stock of the market value of One Hundred Thousand 
Dollars ($100,000), to be held by it, in trust, for tHe uses 
and purposes hereinafter set out. 
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(1) It is my wish that my Trustee retain as an invest¬ 
ment, of the trust estate the tobacco stock so set apart, and 
not dispose of same unless my Trustee, in its sound dis¬ 
cretion, deems it advisable and for the best interests of 
the trust estate so to do. 

(2) In the event my Trustee deems it advisable to sell 
any of said stock, I then give and grant unto my said 
Trustee full power and authority to invest and reinvest all 
or any part of the proceeds of such sale, in such manner, 
and in such securities (except in non-interest bearing or 
speculative securities), and upon such terms, and for such 

length of time, as to my Trustee shall seem meet and 
54 proper; it being intended hereby to give unto my 
said Trustee full and complete authority to hold, 
possess, manage, control, sell, convey, encumber, invest 
and reinvest (except in non-interest bearing or speculative 
securities), the whole and every part of said trust estate, 
according to its sole judgment and discretion. 

(3) I direct my Trustee to deduct, as full compensation 
to it for administering the trust estate, two and one-half 
per cent (2%%) of the income received by it from the said 
trust estate, and to pay over, in perpetuity, the net income 
remaining, in quarterly installments, unto the Warner 
Brown Hospital, located at Eldorado, Arkansas; the net 
income received from said fund to be used, perpetually, 
for the free medical treatment and support, while in the 
hospital, of sick persons in indigent circumstances. The 
selection of persons entitled to free treatment shall vest 
in a committee to be appointed or organized by the Board 
of Directors of the Warner Browm Hospital, for the pur¬ 
pose of passing upon those in need. The fund to be known 
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as the “Paul Brown Endowment.” 

(4) In case of the dissolution of the said Mercantile 
Trust Company, or in case of its resignation as Trus¬ 
tee, I direct that the fund shall be paid over unto the War¬ 
ner Brown Hospital, to be held and invested by it as an 
endowment fund, the income received therefrom to be used 
perpetually, in the manner, and for the purposes herein¬ 
above set out in clause three of this item (seventeen) of 
this my will. 




DOROTHY B. MORSE VS. GUY T. HELVERING. 


57 


(5) In the event the said Warner Brown Hospital shall 
dissolve as a corporation, or the purpose for which tie fund 
is created can no longer be subserved, I then direbt that 
the trust shall cease and terminate, and the trust! estate 
shall be paid over, delivered and conveyed unto thofee per¬ 
sons named as my residuary legatees in Item Twedty-One 
of this my last will and testament, in equal shares,! either 
absolutely or in trust, as therein provided, and/o|r unto 
the survivors or survivor of them, the descendants of a 
deceased legatee, however, to receive the parent’s! share 
per stirpes and not per capita. 

(6) The decision of my Trustee, the said Mercantile 
Trust Company, in respect to the performance oir non¬ 
performance of any of the conditions of this trust shall 

be final. 


55 Item Eighteen: In the event I do not own any 
British American Tobacco Company stock iat the 
time of my death, I direct my Executors, hereinafter 
named, to select such other stock or stocks as, in thbir sole 
.judgment and discretion, will be proper securities! to be 
held as an investment in an endowment or a trust fupd, and 
to substitute such stock or stocks for the British American 
Tobacco Company stock hereinabove provided to bje paid 
over unto said endowment funds under Items Twelve:, Thir¬ 
teen, Fourteen, Fifteen, Sixteen and Seventeen of this my 
will. j 

Item Nvneteen: I do not desire my Executors, in otder to 
make an even division in kind to the various legatees named 
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herein, to split any of the certificates for shares of stock 
owned by me at the time of my death; therefore, If it is 
found necessary, in order to make proper distribution to 
my legatees, to make an adjustment to avoid splitting such 
certificates, it is my wish that such adjustment be ndade in 
cash. 

Item Tiventy: I have made which I consider to be ample 
provision for my son, Robert M. Brown, during my life. 
I therefore make no further provision for him. 

Item Twenty-one: All the rest, residue and remainder of 
my estate, of whatsoever kind, real and personal, and wher¬ 
ever situated at the time of my death, I give, bequeath and 
devise, as follows: 
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(a) One-sixth (1/6) thereof unto my wife, Inez Here¬ 
ford Brown, absolutely; 

(b) One-sixth (1/6) thereof unto my daughter, Julia 
Radford, absolutely; 

(c) One-sixth (1/6) thereof unto my daughter, Georgie 
Pauline Blosser, absolutely; 

(d) One-sixth (1/6) thereof unto my daughter, Nellie 
Perkins Keller, absolutely; 

(e) One-sixth (1/6) thereof unto my granddaughter, 
Pauline W. Caldwell, absolutely; 

(f) One-sixth (1/6) thereof unto the Mercantile Trust 
Company, a corporation of the City of St. Louis, Missouri, 
in trust, however, upon the terms and conditions herein¬ 
after set out for the benefit of the children of my deceased 

son, Paul Brown, Jr. 

56 In the event any of my said children or my grand¬ 
daughter predecease me, leaving descendants surviv¬ 
ing, I then give, bequeath and devise the parent’s share 
unto such descendants, in equal shares per stirpes. 

In the event any of my said children or my said grand¬ 
daughter predecease me, leaving no descendants surviving, 
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I then direct that such deceased child’s or granddaughter’s 
share shall be divided, equally, among my wife, the survi¬ 
vors or survivor of my said daughters and my said grand¬ 
daughter, and the said Mercantile Trust Company, in trust, 
for the children of my deceased son, Paul Brown, Jr.; the 
descendants of a deceased child, however, to receive the 
parent’s share per stirpes. 

In the event my wife predeceases me, I then direct that 
her share shall be divided equally, among the survivors or 
survivor of my said daughters and granddaughter, and the 
said Mercantile Trust Company, in trust, for the children 
of my deceased son, Paul Brown, Jr., the descendants of 
a deceased daughter or granddaughter, however, to receive 
the parent’s share per stirpes. 

The one-sixth (1/6) bequeathed and devised unto the 
Mercantile Trust Company, a corporation of the City of 
St. Louis, Misouri, under Clause “f” of this item (twenty- 
one) of my will, is to be held by the said corporation, in 
trust, for the following uses and purposes, that is to say: 




DOROTHY B. MORSE VS. GUY T. HELVERING. 


59 


(1) To hold, possess, manage and control the sai|d trust 
estate and every part thereof with full power to sellj trans- 
ler, convey and dispose of the same, upon such terdis, and 
in such manner, and for such prices, as to my Trustee shall 
seem meet and proper. 


And I do give and grant unto my said Trustee fullj power 
and authority to invest and reinvest all or any part bf said 


trust estate which may come into its hands, in such njanner, 
and in such securities, or other property, personal or real 
(except in non-interest bearing or speculative securities), 
and upon such terms, and for such length of time, as! to my 
Trustee.? shall seem meet and proper; it being intended 
hereby to give unto my said Trustee full and complete 
authority to hold, possess, manage, control, sell, convey, 
encumber, lease, invest and reinvest (except in non-ipterest 
bearing or speculative securities), the whole and 
57 every part of said trust estate, according to its sole 
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judgment and discretion. 

(2) I direct my Trustee to divide the said one-sixth (1/6) 
held for the benefit of the children of my deceased son, Paul 
Brown, Jr., into two (2) equal parts, and to set apa|rt one 
(1) of said portions, in trust, for the benefit of my grand¬ 
son, Paul Brown, III, and to set apart the other portion, 
in trust, for the benefit of my granddaughter, Dbrothy 
Brown, upon the terms and conditions hereinafter set out. 

(3) I direct my Trustee to pay over, from time tp time, 
so much of the net income and revenue derived from the 
portion held by my Trustee, in trust, for my grapdson, 
Paul Brown, III, as in the judgment of my Trustee stall be 
needful and proper for the maintenance, education, comfort 
and support of my said grandson, until he attains the age 
of thirty (30) years. 

(4) As and when my said grandson attains the pge of 
thirty (30) years, I direct my Trustee to pay over, deliver 
and convey unto him one-half (%) of his portion bf the 
trust estate, together with one-half (%) of the unexpended 
accumulated income therefrom, if any, and to continue to 
make payments, as above provided, for his benefit, until he 
attains the age of thirty-five (35) years. 

(5) As and when my said grandson attains the pge of 
thirty-five (35) years, I direct my Trustee to pay! over, 
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deliver and convey unto him the balance of his portion of 
the trust estate, and accumulated income, if any, remain¬ 
ing' in its hands. 

(6) The manner of the payment of income to my said 
grandson, and the amount to be paid to him during the ex¬ 
istence of this trust, shall rest in the discretion of my Trus¬ 
tee, and its judgment in that regard shall be final. 

(7) In the event my said grandson desires to establish 
himself in business, or to purchase an interest in a business 
already established, my Trustee, in its discretion, may ad¬ 
vance to my said grandson, out of his portion of the trust 
estate, or for his use and benefit, a sum not to exceed Fifty 
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Thousand Dollars ($50,000.) for such purpose. 

58 (S) It is my desire that the moneys paid out of the 

income received from his portion of the trust estate 
shall be for the sole use, maintenance, education and sup¬ 
port of my said grandson, and that no part Thereof shall be 
given or used for the benefit of my son PauPs widow, Bess 
M. Brown. 

(9) In the event the said Bess M. Brown is paid, or re¬ 
ceives, except for the actual maintenance of my said grand¬ 
son, either directly or indirectly, any of the income pro¬ 
vided herein for the benefit of said Paul Brown, III, and 
intended for him, then all rights of my said grandson to 
any payments whatsoever out of his portion of the trust 
estate shall stand suspended, and the income received from 
his portion of the trust estate shall be retained by my said 
Trustee and added to the principal fund, until such time 
as his trust shall finally cease and terminate. If, in the 
opinion, however, of my Trustee, the said Bess M. Brown 
is in need of assistance for her proper maintenance, I then 
direct my Trustee, in its discretion, to pay over unto the 
said Bess M. Brown, such amount as may be necessary for 
her proper support, not to exceed, however, the sum of Two 
Hundred Dollars ($200.) per month, for such length of time 
as my Trustee may deem necessary. 

(10) In the event my said grandson dies before the 
termination of the trust herein created, and before he has 
received the whole of his share of the trust estate, then I 
direct that the share of the trust estate to which he would 
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be entitled shall be paid over, delivered and conveyed unto 
his descendants, if any there be, in equal shares per stirpes. 

(11) In the event my said grandson leave no descendants 

him surviving, then I direct that the said portion j of the 

trust estate shall be held bv mv Trustee for the benefit of 

%/ •/ 

my granddaughter, Dorothy Brown, or her descendants, 
upon the same terms and conditions as the trust!herein 
established for the benefit of the said Dorothy Browii. 

(12) I direct my Trustee to pay over, from time to time, 
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so much of the net income and revenue derived frqm the 
portion held under this item of my will by my Trustee, in 
trust, for my granddaughter, Dorothy Brown, as in the 
judgment of my Trustee shall seem meet and proper, for 
the maintenance, education, comfort and support of ifiy said 
granddaughter, until she attains the age of twenty- 
59 five (25) years; the unexpended income shall be 
added to and become part of the corpus of the trust 
estate herein created for her benefit. 

(13) As and when my said granddaughter attains the age 
of twenty-five (25) years, I direct my Trustee to pay over 
the entire net income and revenue derived from heir por¬ 
tion of the trust estate unto her, during her life. 

(14) As and when my said granddaughter attains the age 
of thirty (30) years, I direct my Trustee to pay over, de¬ 
liver and convey unto her one-eighth (%) of her portion of 
the trust estate then in its hands, free of trust. 

(15) As and when my said granddaughter attains the age 
of thirty-five (35) years, I direct my Trustee to pay over, 
deliver and convey unto her one-eighth (1/8) of her por¬ 
tion of the trust estate then in its hands, free of trust. 

(16) The balance of her portion of the trust estaJte re¬ 
maining, after such payments, shall be held by my Trustee, 
during the life of my said granddaughter. 

(17) Upon the death of my granddaughter, Dorothy 
Brown, I direct my Trustee to pay over, deliver and convey 
her share of the trust estate remaining in its hand^ unto 
her descendants, per stirpes and not per capita. 

(18) In the event my said granddaughter leaves no de¬ 
scendants her surviving, I then direct my Trustee to retain 
her share of the trust estate in its hands, and it shall pass 
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into and become a part of the trust estate established for 
the benefit of my grandson, Paul Brown, III, or in the 
event the trust established for his benefit shall have ter- 
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minated, then my Trustee shall pay over, deliver and con¬ 
vey said trust estate, absolutely, unto Paul Brown, III, or 
unto his descendants. 

(19) In the event of the death of Paul Brown, III, before 
the termination of the trust established for his benefit, and 
upon the death of Dorothy Brown, neither leaving descend¬ 
ants surviving, then I direct my Trustee to pay over, de¬ 
liver, and convey the entire trust estate unto Barnes Hos¬ 
pital, of St. Louis, Missouri, to become a part of the fund 
hereinabove provided in Item Thirteen of this my will, to 
be known as the “Paul Brown Endowment”. 

60 (20) I direct that all inheritance, estate, transfer 

or succession taxes assessed by the United States 
Government, or any State of the Union, against the trust 
estate herein established for the benefit of the children of 
my son, Paul Brown, Jr., shall be paid out of the principal 
of the trust estate. 

(21) In all cases in which I have given direction to my 
Trustee, or in -which I have required the performance of 
certain conditions precedent to the taking effect of any be¬ 
quest herein made, the decision of my Trustee on any ques¬ 
tion of fact and in all matters of discretion shall be final 
and conclusive upon the persons named in this my will. 

(22) The payments of income hereunder shall commence 
on the fifteenth day of the second month after my decease. 

(23) My Trustee shall have the power to determine 
whether any money or property coming into its hands shall 
be considered part of the principal of said trust estates or 
a part of the income therefrom, and to apportion between 
such principal and income any loss or expenditure in con¬ 
nection with such trust estates, which in its opinion should 
be apportioned, and as to it may seem just and equitable. 

(24) I authorize my Trustee to treat all extraordinary 
cash dividends as entirely income, also to treat as part of 
my trust estates income, dividends paid to my representa¬ 
tives after my death, irrespective 
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of the date of the declaration of such dividends, ih order 
that the beneficiaries of the trusts may enjoy the full jamount 
of income, regardless of the fact that such dividend^ might 
possibly encroach upon the principal of the trusts. 

(25) All transfers, assignments, pledges and mortgages 
by any beneficiary of his interest shall be void and of no 
effect, and such interest shall not be subject to any debt or 
liability of the beneficiary, nor subject to attachment, 
garnishment or execution under any suit at law or in| equity. 
During the pendency of any suit against any beneficiary, 
all right of such beneficiary to any payments out! of the 
trust estates shall stand suspended and be null and void. 

However, in its discretion, the Trustee may apply 
61 such payments for the maintenance and health of the 

beneficiarv while involved in anv suit. 

» * 

Item Twenty-Two: Should any beneficiary named herein 
file, or cause to be filed a proceeding in any court, oif in the 
event a proceeding is filed on behalf of any beneficiary, the 
nature of which proceeding is to attempt to change, modify 
or invalidate the terms of this my will or the trust or trusts 
herein established, or cause the trust or trusts to determine 
before the time fixed herein, or the manner, time or condi¬ 
tions under which the payments of principal or income are 
to be made, then, and in that event, upon the filing pf such 
proceeding, the legacy or the trust for the beneficiary in 
whose interest the proceeding is filed shall lapse, cease and 
determine, and my Executors or Trustee shall pay over, 
deliver and convey the legacy or the trust estate htid for 
such beneficiary unto the persons named in this my will, 
excepting therefrom the legatee or the beneficiary by whom, 
or for whose benefit the court proceeding was instituted; 
the distribution to be made in the same proportions and 
upon the same terms and conditions as in Item Twenty-One 
of this my will set out. 

Item Twenty-Three: The provision made in this mv will 
in favor of my wife shall be taken and construed to be in 
lieu and satisfaction of j 
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i 

dower and all other statutory rights or allowances to which 
she may be entitled under the laws of the State of Missouri. 

Item Twenty-Four: I hereby nominate and appoint my 
wife, Inez Hereford Brown, my sons-in-law, George A. Rad- 
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ford and Albert McKeller, and the Mercantile Trust Com¬ 
pany, a corporation of the City of St. Louis, Missouri, the 
Executors of this my last will and testament; and I give 
unto them as such Executors the same powers and author¬ 
ity, with reference to control, management and disposition 
of my estate, that I have given unto my Trustee herein. 
And I direct that neither my wife nor my sons-in-law shall 
be required to furnish bond as such co-executors. 

As I have made ample provision for my wife and the 
families of my said sons-in-law, I request that they make 
no charge for acting as co-executors; and I further direct 
that there shall be paid to the said Mercantile Trust Com¬ 
pany, as an allowance for its services for acting as co- 
executor, one-third (%) of the allowance fixed by 
62 law in the case of executors for the administration of 
estate in the Probate Court. 

I direct that any and all powers and authority which my 
Executors may have, may be exercised by a majority of 
such Executors, with like effect as if exercised by all of 
them. 

I hereby declare that at and before the execution of this 
will, I received advice and counsel in relation thereto from 
some one not under salary from said Mercantile Trust 
Company. 

In witness whereof, I hereunto set my hand at St. Louis, 
Missouri, this 17th day of September, A. D. 1927. 

PAUL BROWN. 

The foregoing instrument, consisting of fourteen pages, 
all signed by the testator, Tvas signed, published and 
declared by the above named testa 

Thirteenth Page of My Will- 

Fourteenth Page of My Will Paul Brown 

tor, Paul Brown, as and to be his last will and testament, in 
our presence, who, at his request, and in his presence, and 
in the presence of each other, have hereunto subscribed our 
names as attesting witnesses thereto, the day and year 
above written. 

WALTER C. HAEUSSLER, 
W. J. COSTELLO, 

! THOS. C. HENNINGS. 

D :TCH. 

W:G. 

C:JWW. 
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I, Paul Brown, now residing in the City of Si. Louis, 
Missouri, do make, publish and declare this instrument to 
be a codicil to my last will and testament, dated the j.7th day 
of September, A. D. 1927, hereby ratifying and confirming 
my said will in all other respects than as herein modified 
and changed. 

Item One: It is my wish that final settlement of niy estate 
shall not be made until three years after my dedease. I 
therefore instruct my Executors, Inez Hereford Brown, 
George A. Radford, Albert M. Keller and the Mercantile 
Trust Company, to pay the special legacies set out in my 
said last will and testament whenever, in their judgment, it 
mil be for the best interest of my estate so to do^ and to 
retain the residuary estate provided for in Item Twenty- 
One of my said last will and testament, for a period of three 
(3) years after my death, at which time distribution 
63 of my said residuary estate shall be made to the per¬ 
sons and corporations named in said Item 'Twenty- 
One of my said last will and testament, and in the manner 
and proportions, and for the purposes therein fully spt forth. 
And I give unto my Executors, during that period, the same 
powers and authority, with reference to control, inanage- 
ment and disposition, that I have given unto the Trlustee in 
the trust created for the benefit of the children Of Paul 
Brown, Jr. 

My Executors shall have full authority to make such sales 
of my property and securities, and to make such invest¬ 
ments and reinvestments as they, in their sole discretion, 
may consider to be for the best interest of my estate, with¬ 
out being required to make application to any Court for 
authority to take any action which they may deem necessary 
for the proper management and conservation of my estate. 
And I direct my Executors to pay over the net income and 
revenue received by them from the property and securities 
in their hands, from the date of my death until the final set¬ 
tlement of my estate, until the beneficiaries named in Item 
Twenty-One of my said last will and testament, in the same 
proportions and the same manner as therein provided, in 
as nearly equal monthly installments as possible; the pay¬ 
ments to begin on the fifteenth day of the second 
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First Page of Codicil Paul Brown 
month after my death. 

I hereby declare that at and before the execution of this 
codicil I received advice and counsel in relation thereto 
from some one not under salary from the the Mercantile 
Trust Company, a corporation of the City of St. Louis, 
Missouri. 

In witness whereof, I have hereunto set my hand at St. 
Louis, Missouri, this 19th day of September, A. D. 1927. 

PAUL BROWN. 

The foregoing instrument, consisting of two pages, both 
signed by the testator, was signed, published and declared 
by the above named testator, Paul Brown, as and to be a 
codicil to his last will and testament, in our presence, w’ho, 
at his request, and in his presence, and in the presence of 
each other, have hereunto subscribed our names as attesting 
witnesses thereto, the day and year above written. 

WALTER C. HAEUSSLER, 
W. J. COSTELLO, 

THOS. C. HENNINGS. 

D :TCH. 

W:G. 

C: JH. 

64 State of Missouri, 

City of St. Louis , ss: 

Be it remembered, That on this 22nd day of November 
A. D. 1927, before me, the undersigned Clerk of the Probate 
Court of the City of St. Louis, personally came Walter C. 
Haeussler, William J. Costello and Thomas C. Hennings 
who being both by me duly sworn on their oaths, say: “We 
saw Paul Brown the testator subscribe his name to the an¬ 
nexed instruments in writing, bearing dates the 17th day of 
September, 1927 and the 19th day of September, 1927, and 
heard him declare the same to be his last will and Testament 
and a codicil thereto; we subscribe our names thereto as 
witnesses in the presence and at the request of the said tes¬ 
tator, and at the time of the execution of said instrument as 
aforesaid, and of our subscribing the same as such wit- 
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nesses, he, the said testator, was of sound and disposing 
mind, to the best of our knowledged and belief.” 

WALTER C. HAEUS5LER, 
W. J. COSTELLO, 

THOS. C. HENNINGS. 

j 

Sworn to and subscribed before me, this 22nd day of No¬ 
vember, 1927. 

GEORGE BRAND, 

Clerk, 

By LOUIS C. KREfi, 


State of Missouri, 

City of St, Louis, ss: 


Deputy 


Clerk. 


I, George Brand, Clerk of the Probate Court of 


the City 


of St. Louis, having examined the annexed two instruments 
in writing, together with the testimony of Walter Cl Haeus- 
sler, William J. Costello and Thomas C. Hennings the sub¬ 
scribing witnesses thereto, do consider the same as duly 
proved to be the last Will and Testament and ^ codicil 
thereto of Paul Brown, deceased. 

In witness whereof, I hereunto set my hand and affix the 
seal of said Court, at office, this 22nd day of November, 
1927 

[seal.] GEORGE BRAND, 

Clerk. 


-Greet- 


65 The State of Missouri, 

City of St. Louis, ss: 

To all persons to whom these presents shall come- 
ing: 

Know Ye, That the last will of Paul Brown deceased, 
hath, in due form of law, been exhibited, provfed and 
recorded in the office of the Judge of the Probate Court of 
the City of St. Louis, a copy of which is hereunto annexed, 
and inasmuch as it appears that the Mercantile Tru$t Com¬ 
pany of St. Louis, Inez Hereford Brown, George A. Rad¬ 
ford and Albert M. Keller have been appointed Executors 
in and by the said last will to execute the same and to the 
end that the property of the Testator may be preserved for 
those who shall appear to have a legal right or interest 
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therein, and that the said last will may be executed accord¬ 
ing to the request of the Testator, we do hereby authorize 
them the said Mercantile Trust Company, Inez Hereford 
Brown, George A. Radford and Albert M. Keller as such 
Executors to collect and secure all and singular the goods 
and chattels, rights and credits, which were of the said Paul 
Brown at the time of his death in whosoever possession the 
same may be found, and to perform and fulfill all such 
duties as may be enjoined on them by said will, so far as 
there shall be property, and the law charges them and in 
general to do and perform all other things which now or 
hereafter may be required of them by law. 

In testimony whereof, I, George Brand, Clerk of the 
Probate Court, in and for the City of St. Louis, hereto sign 
my name and affix the seal of said Court, at office, this 22nd 
day of November A. D. 1927. 

[seal.] GEORGE BRAND, 

Clerk. 


66 State of Missouri, 

City of St. Louis, ss: 

I, Fred H. Haid, Clerk of the Probate Court within and 
for the City of St. Louis aforesaid, do hereby certify the 
foregoing to be a true and complete copy of the last Will 
and Testament and codicil thereto of Paul Brown, deceased, 
and of the probate thereof, and of Letters Testamentary 
granted to Mercantile Trust Company, Inez Hereford 
Brown, George A. Radford and Albert M. Keller, as fully 
as the same remains on file and appear of record in my 
office. 

In Witness Whereof, I hereunto set my hand and affix 
the seal of said Court, at office, in St. Louis, this 26th day 
of November, 1930. 

i FRED H. HAID, 

Clerk. 
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67 George W. Wilson, Chairman of the BoardL 
John G. Lonsdale, President. 

Thos. C. Hennings, Vice President. 

Capital $10,000,000. Surplus $5,000,000. 
Mercantile-Commerce Bank and Trust Compahy. 
Locust-Eighth-St. Charles, 

i 

Saint Louis. i 


Miss Dorothy Brown, 

New York City, New York. 

Dear Miss Brown: 


December 8, 1930. 

i 

i 


Under the trust created for vour benefit under the will of 
Paul Brown, deceased, this company as trustee is em¬ 
powered to pay over to you so much of the net incopae and 
revenue as in its judgment shall seem meet and proper for 
your maintenance, education, comfort and support uptil you 
attain the age of twenty-five years. The unexpended in¬ 
come is to be added to and become a part of the corpus of 
the trust for vour benefit. 

The executors under the will of Paul Brown, deceased, 
are now making final settlement of the estate in the St. 
Louis Probate Court, and are preparing to allocate! to the 
principal of your trust the unexpended income. 

After consideration and investigation, we have peached 
the conclusion that it is advisable at this time to deliver to 
you seventy-five per cent (75%) of the accumulated income 
now on hand. As you will be entitled to all of the income 
from your trust after you are twenty-five years of age, we 
have concluded to pay to you until you are twenty-five, 
seventy-five per cent (75%) of the net income and revenue 
derived from your trust. The remaining twenty-five per 
cent (25%) of the net income and revenue which lias ac¬ 
cumulated as of this date, will be added to the principal of 
your trust. The remaining twenty-five per cent (25%) of 
the net income and revenue from this date until you 
68 reach twenty-five, will likewise be added to the princi¬ 
pal of your trust. 

We understand that you contemplate filing claims for re¬ 
fund of federal income tax heretofore paid for your account. 
We agree that any refund which you may obtain by reason 


i 

i 
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of income tax payments paid out of the income received 
from your trust, shall be paid to you. 

You have this day signed an approval of the accountings 
of the executors of the Paul Brown estate, as of this date. 
Your approval of our acounting in respect to the allocation 
of dividends received from the British-American Tobacco 
Company in the form of shares of stock of the Tobacco 
Securities Trust Company, Limited, shall not be treated as 
a precedent in respect to similar dividends received in the 
future; nor shall the approval of the present accounting be 
treated as a precedent in regard to the allocation of ex¬ 
traordinary dividends paid in the future. 

We trust these arrangements will be satisfactory to you. 

Verv truly yours, 

I THOS. C. HENNINGS, 

Vice President. 

MDH. 

69 Extract From By-Laws. 

Mercantile-Commerce Bank and Trust Company. 

St. Louis, Missouri. 

“All deeds, contracts, assignments, releases, satisfaction 
of mortgages or deeds of trust, execution of powers of sale 
under deeds of trust, powers of attorney to effect transfers 
of stock, and all receipts of moneys, securities, and other 
valuables belonging to the Company or received in trust, 
may be executed and performed by the Chairman of the 
Board, the President or by any one of the Vice-Presidents.’’ 

I, J. J. Farrell, Secretary of the Mercantile-Commerce 
Bank and Trust Company, do hereby certify that the fore¬ 
going is an extract from the by-laws of the Mercantile- 
Commerce Bank and Trust Company, of St. Louis, Mis¬ 
souri. 

I further certify that Thos. C. Hennings is a duly elected 
and qualied Vice-President of said corporation. 

In Witness Whereof, I have hereunto set my hand and 
affixed the seal of said corporation at St. Louis, Missouri, 
this 8th day of December, 1930. 

[Seal Mercantile-Commerce Bank and Trust Company, 

St. Louis, Mo.] 

J. J. FARRELL, 

Secretary of Mercantile-Commerce Bank 
and Trust Company, St. Louis, Missouri. 
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70 Petitioner’s Exhibit 4 

! 

U. S. Board of Tax Appeals Div. 11, Docket 72681 Admitted in' Evidence 
Dec. 12, 1933. i 

Dorothy B. Morse (nee Brown) 

B. T. A. Docket #72681 

Summary Schedule of Income of Trust for the Benefit of Petitioner under the 
Will of Paul Brown, Deceased and Stipulated Balance of 1928 and 1929 
Undistributed Income of the Trust for the Benefit of Paul Brown III Under 
the Will of Paul Brown, Deceased. 

Trust for the benefit of petitioner. 

Net income for 1928 before distributions to 


petitioner. $45,626.33 

Less: distributions to petitioner: 

December 21, 1927 advance account income. $100.00 


Twelve monthly distributions of $835 each in 1928, 
explained by Trustee in its reports to the 
petitioner as payments for her maintenance, 
education and support in accordance with pro¬ 
vision of Paragraph Twelve, Item Twenty-One 

of the will of Paul Brown, deceased. 10,020.00 

Payment made Dec. 7,1928 with following explana¬ 
tion by Trustee: 

‘‘By Cash, Dorothy Brown, to apply on expenses 
of Mediterranean Trip ”. 2,000.00 


Total disbursements out of 1928 income. 12,120.00 

Balance of undistributed income December 31,1928. $33,506.33 

- 1 — -■ 

Net income of 1929 before distributions to petitioner. $65,131.74 

Less: distributions to petitioner: 


Twelve monthly distributions of $835 each, ex¬ 
plained by the Trustee exactly as it explained the 

monthly payments for 1928. $10,020.00 

Additional 1929 distributions with explanations as 
made in the Trustee’s reports to petitioner: 

Date of Payment Trustee’s Explanation 

January 18, 1929 “By Cash, Dorothy Brown, 

on account of income due 
her on Feb. 15, and Mar. 

15, 1929 at the rate of $835 

per month”. 1,670.00 

(Note: These are considered additional distribu¬ 
tions in view of the fact that the trustee again paid 
these two installments on their regular due dates, 
possibly through an oversight.) 

May 31, 1929 “By Cash, Dorothy Brown, 

expenses of Mediterranean I 

Trip”. 6,000.00 i 

December 16, 1929 “By Cash, Dorothy Brown, 

for the purpose of defraying 
her expenses on Worla 

Cruise”. 10,000.00 

- 27,690.00 


Undistributed 1929 income. $37,441.74 

Balance of 1928 undistributed income. 33,506.33 

Total Undistributed income at December 31, 1929. $70,948.07 
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71 Petitioner's Exhibit 4—Continued 

Net income of 1930 to December 3rd, before distributions to 
petitioner. $95,703.59 


Less: distributions to petitioner for same period in 
1930: 

Eleven monthly distributions of $835 each, ex¬ 
plained by Trustee exactly as it explained the 
monthly payments for 1928. $9,1S5.00 

Additional 1930 distributions with explanations as 
made in the Trustee’s reports to petitioner: 

Date of Payment Trustee’s Explanation 

January 15, 1930 “By Cash, Dorothy Brown, 

final payment to defray her 


expenses on World Cruise ”. 4,000.00 

April 24, 1930 “By Cash, Dorothy Brown, 

on account of income, sent 
by radio, care of Purser 
aboard Steamship S. S. 

Columbus. 1,000.00 

June 28, 1930 “By Cash, Dorothy Brown, 

on account of income, to 
cover initiation fee in the 
Greenwich Country Club.. 2,000.00 

August IS, 1930 “By Cash, Dorothy Brown, 

for her maintenance and 
support”. 3,500.00 


October 23, 1930 “By Cash, Dorothy Brown, 

on account of income for 
the purpose of purchasing 
furniture, rugs, hangings, 
etc. for her apartment in 


New York City, N. Y.”.. . 4,000.00 

Total distributions to petitioner from January 1st to December 
3, 1930. 23,685.00 

Undistributed 1930 income at December 3, 1930. $72,018.59 

Undistributed income at December 31, 1929. 70,948.07 

Total undistributed direct income of trust for benefit of petitioner, 

at December3, 1930. .. $142,966.66 

Add: transfer on April 15, 1930 of remaining 1928 and 1929 undis¬ 
tributed income of trust for the benefit of Paul Brown III. 75,958.65 

All undistributed income in Dorothy Brown Trust at December 
3, 1930. $218,925.31 

On December 8, 1930 the following distributions were made from the above 
total of undistributed income: 

Cash & Securities to the petitioner. $107,224.98 

Cash & Securities settled in trust, for the benefit of Bess M. Brown, 
mother of Paul Brown III, for her life, with remainder to peti¬ 
tioner. 75,958.65 

Total distributed... $183,183.63 


(Here follow photolithographs, side folios 72-74.) 
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It— A,» ; lac cim' firosi Fiduciaries* 

Central Eenovor Dade & Treat Co. and 
OArhard ¥« Aachts, Sew York, N. 7. 

^rcentl^e-Cbrwserce Bank at Trust Co., Trustee 
721 Locost St., St. Louis, Missouri 


I tea 20 - Dividends -received direct 

Dividend portion of distributed income of Dorothy 
3rown Trust u/w ^«i 3rown, Deceased. Mercantile 
Coorerce Bank & Trust Cc. t Trustee (Address above) 

TOTAL DIVIDENDS 

Item 11 - Sales of stock rights: 

4/23/20 - 25 International Tel. & Tel. Co. $ 73.67 

• - 25 New York Central 138.71 

7/29/30 - 25 African Tel. A. Tel. Co. *468.03 

Dividends on stock cf the Britisb-Arericsn Tobacco Co., 

* Ltd,, and the Tobacco Securities Company, Ltd., being 
part of income distributed by Itercantile-Comcorce Bank 
k, Trust Co., Trustee ibr Dorothy Brore u/w Paul Brown, 
Deceased (address above) 

(British income taxes applicable - $2,958.21} 

/V*A TOTAL OTiEP. INCOME 


pA V 


$ 458.78 


* 3,437.50 

60,758.02 
$ 64 , 245.52 

$ 680.4iy 


2,126.27 

2.585.05 


13,906.39 
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75 [Stamp:] United States Board of Tax Appeals. 

Filed Oct. 18, 1935. j 

| 

Before the United States Board of Tax Appeals. 

i 

Docket No. 72681. 

j 

Dorothy B. Morse (nee Brown), Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare and, within sixty days from the 
date of the filing of the petition for review in tht above 
styled case, transmit to the Clerk of the United Statejs Court 
of Appeals for the District of Columbia, certified copies 
of the following documents: 

1. The docket entries before the United Stated Board 
of Tax Appeals in the above styled case. 

2. Pleadings before the Board. 

3. Findings of fact, opinion and decision of the | Board. 

4. Petition for Review. 

5. Statement of the evidence agreed upon, together with 
the following exhibits filed in the said case: 

Will of Paul Brown (Petitioner’s Exhibit No. 1). j 

Letter of Mercantile Bank and Trust Company, dated 
December 8, 1930 (Petitioner’s Exhibit No. 2). j 

Extract from by-laws Mercantile-Commerce Batik and 
Trust Company, dated December 8, 1930 (Petitioner’s Ex¬ 
hibit No. 3). 

Summary Schedule of Income of Trust for Behefit of 
Petitioner under the will of Paul Brown, deceased! (Peti¬ 
tioner’s Exhibit No. 4). 

76 Copy of Petitioner’s income tax return for the 
calendar year 1930, (Respondent’s Exhibit “A”). 

6. Stipulation under paragraph (d), section 1002 of the 
Revenue Act, that the Review shall be by the United States 
Court of Appeals of the District of Columbia. 

7. This Praecipe. i 
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The foregoing to be prepared, certified and transmitted 
as required by law and the rules of the United States Court 
of Appeals for the District of Columbia. 

! JAMES C. McMANAWAY, 
Attorney for Dorothy Broivn Morse, Petitioner. 

77 United States Board of Tax Appeals. 

Washington. 

Docket No. 72681. 

Dorothy B. Morse (nee Brown), Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 76, inclusive, 
contain and are a true copy pf the transcript of record, 
papers, and proceedings on file and of record in my office 
as called for by the Praecipe in the appeal (or appeals) as 
above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 1st day of 
November, 1935. 

B. D. GAMBLE, 

Clerk, United States Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 6593. 
Dorothy B. Morse (Nee Brown), Petitioner, vs. Guy T. 
Helvering, Commissioner of Internal Revenue. United 
States Court of Appeals for the District of Columbia. Filed 
Nov. 5, 1935. Henry W. Hodges, Clerk. 
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IN THE 

j 

UNITED STATES CIRCUIT COURT OE APPEALS 

FOE THE DISTRICT OF COLUMBIA 

! 

I 

i 

January Term, 1936. 

7 

I 

i 

I 

- i 

No. 6593. j 

Dorothy Brown Morse, (nee Brown), Petitioner , 

v. 

Guy T. Helvering, Commissioner of Internal Revenue. 

| 

— 

Appeal from the United States Board of Tax Appeals. 

BRIEF FOR THE PETITIONER. 

i 

OPINION BELOW. 

The memorandum opinion of the Board of Tax Ap¬ 
peals (R. 34, 35, 36, 37, 38) is not reported. 
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JURISDICTION. 

The decision of the Board of Tax Appeals fixing the 
deficiency was entered on June 17, 1935, and filed Sep¬ 
tember 6, 1935 (R. 39). 

The jurisdiction of this Court rests on a stipulation 
between the Petitioner and the Respondent, filed Sep¬ 
tember 6, 1935 (R. 39-40) pursuant to United States 
Code, Title 26, Sec. 641 (b) (2), 1935 ed. 

STATUTES INVOLVED. 

The Statutes involved will be found in the appendix, 
infra pp. 25-28, incl. 

STATEMENT OF THE CASE. 

The facts are contained in a Statement of the Evi¬ 
dence agreed to by Petitioner and Respondent (R. 46 
to 51, inclusive) and exhibits attached thereto (R. 53 
to 73, inclusive). The pertinent provisions of the will 
of Paul Brown will be found in the appendix, pp. 28- 
31, incl. 

The Petitioner was a beneficiary of a trust created 
by the will of Paul Brown; her interest was a limited 
interest for life in the income of a fund set up by the 
testator’s will. 

During the taxable year 1930 the Petitioner deducted 
as an ordinary and necessary expense incurred in car¬ 
rying on any trade or business the sum of $16,623.41, 
being attorneys fees and accountants fees incurred by 
the Petitioner in transactions and negotiations carried 
on by her with the Trustee of the estate of her ances¬ 
tor, as a result of which transactions and negotiations 
she obtained income in the amount of $183,183.63 which 
she would not otherwise have obtained. 

Respondent disallowed the deduction of the 
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$16,623.41 in computing Petitioner’s net income,! on 
the ground that it was not an ordinary and necessary 
expense incurred in carrying on any trade or business, 
and made a deficiency assessment of $2,218.03. Peti¬ 
tioner petitioned the United States Board of 'fax 
Appeals for a redetermination of the deficiency, fhe 
Board of Tax Appeals decided in favor of the respon¬ 
dent on the ground that the Petitioner was not engaged 
in any business and that, therefore, the expense Vas 
not incurred in carrying on anv trade or business (R. 
38). 

Petitioner also contends that inasmuch as the sum of 
$16,623.41 was deducted by the attorney as counsel 
and accountant fees, and no part of it was ever paid 
over to her, that this sum should have been considered 
a reduction of the Petitioner’s gross income for the 
year 1930 as part of the cost of producing that income. 

The questions here involved are: 

1. Was the Petitioner engaged in carrying on a trade 
or business when these expenses were incurred? 
It has been admitted throughout the proceedings 
that the payments were ordinary and necessary 
for the production of the additional income and 
were reasonable in amount. 

2. Should the sum of $16,623.41, deducted by the at¬ 
torney as counsel fees and accountants fees, have 
been considered a reduction of the petitioner’s 
gross income for the calendar year 1930 as partj of 
the cost of producing that income? 

These questions arise on the petition to this Court 
for a review of the decision of the United States Board 
of Tax Appeals (R. 40). 
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ASSIGNMENT OF ERRORS. 

The Petitioner, as a basis for Review, makes the fol¬ 
lowing Assignments of Error: 

1. The Board of Tax Appeals erred in holding and 
deciding that the attorney’s fees and accountant’s 
fees in the amount of $16,623.41 paid by the tax¬ 
payer during the year 1930 in order to secure pay¬ 
ment to her of additional income are not deduc¬ 
tible as ordinary and necessary business expenses. 

2. The Board of Tax Appeals erred in holding that 
the Petitioner was not engaged in any trade or 
business when the said attorney’s fees and accoun- 
tant’s fees were incurred or paid and the said find¬ 
ings of the Board are wholly unsupported by any 
evidence. 

3. The Board of Tax Appeals erred in finding as a 
fact that Petitioner was not engaged in any trade 
or business when said attorney’s fees and accoun¬ 
tant’s fees were incurred or paid and the said find¬ 
ings of the Board are wholly unsupported by any 
evidence. 

4. The Board of Tax Appeals erred in not holding 
that the sum of $16,623.41, deducted by the attor¬ 
ney as counsel fees and costs of accounting, was 
deductible from the gross sum of $183,183.63 as 
part of the costs of acquiring that sum from the 
income of the trust fund for the Petitioner before 
the gross income of the Petitioner for income tax 
purposes was determined. 

5. The Board of Tax Appeals was in error in failing 
to distinguish between Gross Receipts of the Peti¬ 
tioner and Gross Income of the Petitioner. 

6. The Board of Tax Appeals erred in rendering a 
decision for the respondent. 


5 


i 


POINTS OF LAW AND FACT TO BE DISCUSSED. 

I. 

The case of Van Wart v. Commissioner, 293 U. S., 
539; 79 L. Ed. 690, is not controlling, because it is to be 
distinguished upon the facts. 

II. | 

i 

! 

Business may be defined as that which occupied the 
time, attention or labor of men for the purpose of live¬ 
lihood or profit; it is a very comprehensive term and 
embraces everything about which a person can be em¬ 
ployed. | 

Flint v. Stone Tracy Company, 220 U. S. 107; 

55 L. Ed. 389. 

Von Baumback v. Sargent Land Co., 242 U. S. 

503. 


III. 

The question involved in this case is one of mixed 
law and fact, and the decision of the Board of Tax 
Appeals rendered herein is not final but is subject to 
review. 

Washburn v. Commissioner, 51 Fed. 2d 940. 

U. S. C. A., Title 26, Sec. 641 (c) Powers (1). 

IV - i 

Whether a taxpayer is engaged in a trade or busi¬ 
ness is a matter of commonsense principles. Is h^ en¬ 
gaged in earning a livelihood or profit? The proper 
test is whether the activity is entered into for the pur¬ 
pose of making a profit and that it is not conducted 
merely for pleasure, exhibition or social diversion. 
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Doggett v. Burnet, 65 Fed. 2d 191. 

Welch v. Helvering , 290 U. S. Ill; 7S L. Ed. 212. 

Helvering v. Fata, 291 U. S. 183; 78 L. Ed. 719. 

Kornhauser v. United States , 276 U. S. 145; 72 
L. Ed. 505. 

Von Echt v. Commissioner , 21 B. T. A. 702. 
(Reference is made only to the dissenting 
opinion and to the memorandum opinion, 
unpublished, upon rehearing of this case, 
found in Vol. 2, Prentice-Hall Fed. Tax Ser¬ 
vice, 1936, Paragraph 11,829) 

Frederick McLean Bvgher, et al. y v. Commis¬ 
sioner , 9 B. T. A. 1155, at 1159. 

Bryce v. Keith , 257 Fed. 133, at 134-5. 

V. 

A gift of income of a fund is treated by equity as 
creating an interest in the fund. 

Irvin v. Gavit , 268 U. S. 160, at 167; 68 L. Ed. 
899. 


ARGUMENT. 

Brief Statement from Facts. 

Paul Brown of St. Louis, the ancestor of the Peti¬ 
tioner, died testate November 18, 1927, leaving a large 
estate. At the time of Paul Brown’s death, the Peti¬ 
tioner was a minor; she reached her majority on the 
10th day of March, 1929. By the terms of his will, 
Paul Brown left one-sixth of his residuary estate to 
the Mercantile-Commerce Bank and Trust Company 
of St. Louis, directing the Trustee to divide this one- 
sixth of the residuary estate into two equal parts, one 
to be held in trust for the Petitioner and the other in 
trust for her half brother, Paul Brown, III. (R. 59) 



With respect to the portion of the residuaiy estate 
to be held for the benefit of Paul Brown, III, thei|e was 
a limitation that if he died before the Petitioner,! with¬ 
out leaving descendants him surviving, that his por¬ 
tion of the trust fund should be added to the trujst for 
the Petitioner. (R. 61) j 

With respect to the portion to be held in trust fbr the 
Petitioner, her interest was limited as follows: ! 

The Trustee was directed to pay over to the Pe¬ 
titioner from time to time so much of the net in¬ 
come and revenue as may be derived from the 
trust fund as in the judgment of the trustee V shall 
seem meet and proper for the maintenance, educa¬ 
tion, comfort and support of my said granddaugh¬ 
ter (the Petitioner) until she attains the gge of 
twenty-five years.’' The will further provided 
that all of the unexpended income should be added 
to and become part of the corpus of the trust until 
the petitioner attained the age of twenty-five 
years, then the trustee was directed to pay to the 
petitioner the entire income during her lifei as it 
accrued. (R. 61) 

When she arrives at the age of thirty years, the 
trustee was directed to deliver her one-eighth of 
the corpus of the trust, and when she attained the 
age of thirty-five, an additional one-eighth of the 
corpus of the trust was to be paid over to her. 
The balance of the trust estate to be held by the 
trustee during the life of the petitioner. jUpon 
her death the corpus of the trust to be paid over 
to her descendants per stirpes, and if she leayes no 
descendants her surviving, then the trust to be¬ 
come part of the trust estate established for her 
half brother, and if he died without descendants 
surviving him, the entire corpus of the trust to 
aro to the Barnes Hospital of St. Louis, Missouri. 
(R. 62) 










8 


The will of Paul Brown contained an in terrorem 
clause, Item 22 (R. 63). The in terrorem clause is en¬ 
forced with the utmost rigor by the courts of Missouri 
(Chambers v. Chambers , 188 S. AY. 2d 30, (Mo. 1929). 

Shortly after the death of the testator, the Petitioner 
was advised by the Trustee in the exercise of its dis¬ 
cretion under the will of Paul Brown that it had deter¬ 
mined to limit payments to her out of the income of 
the trust created for her benefit by the will of Paul 
Brown to $835.00 per month. The Petitioner and her 
mother, who w'as acting as her natural guardian, knew 
that Paul Brown had been a very wealthy man and felt 
that his payment was only a small part of the Peti¬ 
tioner’s reasonable expectancy from his estate. Their 
efforts to obtain additional information concerning the 
estate and the Petitioner’s interest therein were not 
effective and, in February or March 1928, they sought 
the advice of counsel. It w*as learned that the trust 
fund created for the benefit of the Petitioner, under 
any circumstances, w’as bound to produce an income of 
many times the allowance paid by the Trustee, and Pe¬ 
titioner determined, if possible, to obtain a larger pro¬ 
portion of the income produced by the trust for her 
own use, and employed counsel to assist her in that 
undertaking. Counsel employed an auditor. (R. 49) 
Negotiations w r ere immediately instituted with the 
Trustee, and extended over the remaining part of the 
year 1928, the whole of the year 1929, and w’ere finally 
determined, with a large measure of success, on the 
8th day of December, 1930, resulting in an additional 
payment of income to the Petitioner in the amount of 
$183,183.63 (R. 71-72) and an agreement between the 
Petitioner and the Trustee under the terms of which 
the Trustee agreed to pay to the Petitioner seventy- 
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five per cent of the income produced by the trusi fund 
until she attained the age of twenty-five years when, 
under the terms of the will, she was to receive tfie en¬ 
tire income, which resulted in the payment to heii of in¬ 
come in the amount of $70,220.89 in 1931 and $60^069.95 
in 1932, instead of $10,020.00, plus certain allowances. 

Of the above sum of $183,183.63, $107,224.98 w^s paid 
to counsel for Petitioner on the 8th day of December, 
1930. From this payment he deducted, on account of 
his fee and expenses and the fee and expenses of the 
Certified Public Accountant employed by him, tile sum 
of $16,623.41, the balance being remitted to the Peti¬ 
tioner. (R. 36) 

This sum w*as expended by the Petitioner entirely 
for the purpose of obtaining additional income from 
this trust fund, and, on her Individual Income Tax 
Return for the year 1930 the Petitioner deductdd this 
sum under Item 18 (R. 73, side folio) explaining it as 
attorneys and accountants fees in connection with ob¬ 
taining settlement from Trustee for Dorothy Brown 
u/w of Paul Brown, deceased. j 

Respondent disallowed this as a deduction in com¬ 
puting Petitioner’s net income on the ground that it 
v 7 as not an ordinary and necessary business expense, 
and made a deficiency assessment of $2,218.03. j Peti¬ 
tioner then petitioned the United States Board df Tax 
Appeals for a redetermination of the deficiency. The 
Board of Tax Appeals decided for the Respondent on 
the ground that the Petitioner not being engaged in 
any business the expense was not incurred in carrying 
on any trade or business. (R. 38) 


i 
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I. 

At the outset the Petitioner is confronted with the 
fact that the United States Board of Tax Appeals 
largely based its decision on the ground that it was 
bound bv the authority of the case of Catherine L. Van 

v * 

Wart v. The Commissioner , 293 U. S. 538; 79 L. Ed. 
690 (R. 38). 

We feel it is fitting to first indicate that the Van 
Wart case is wholly distinguishable from the instant 
case. 

Strictly, the only question decided by the United 
States Supreme Court in the Van Wart case was: 
That where a guardian has filed an income tax return 
on behalf of his ward and it is admitted that the ward 
was not engaged in any business and, therefore, was 
not entitled to a deduction of a disbursement as an 
ordinary and necessary expense incurred in carrying 
on any trade or business, then the mere fact that the 
relationship of guardian and ward existed would not 
entitle the guardian to the deduction on the ward’s 
return. 

It was admitted in petitioner’s brief that the 
ward was not engaged in any business. 

The court said “We agree with the conclusion 
the ward not the guardian was the taxpayer * * * 
the taxable income was hers not his * * # 

In the instant case, the matter to be decided is: Was 
the deduction an ordinary and necessary expense in¬ 
curred by the petitioner in carrying on any trade 
or business? 

Here, the Petitioner had a beneficial interest in a 
trust fund; she was not the sole beneficiary of this trust 
fund, but her interest was subject to definite and severe 
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limitations. She was not entitled to all of the income 
of the trust until she was twenty-five years of agq; but 
only to such part of the income as in the judgment of 
the Trustee should seem meet and proper for her 
maintenance, education, comfort and support ((R[ 51). 
There was an express provision that the discretion of 
the Trustee should be final and conclusive (R. 62) and 
an in terrorem provision (R. 63) under the terihs of 
which the Petitioner could challenge the discretion of 
the trust only at the peril of losing her entire interest. 

The Petitioner had no present interest in the cprpus 
of the estate; her interest in the corpus was contingent, 
and in no event could ever amount to more than one- 
fourth of the corpus. The interests of the Trustee and 
the interest of this petitioner were not identical, j The 
Trustee is a corporation, organized for profit; its fi¬ 
nancial interest would naturally lead it to use every 
legitimate means to increase the corpus of the trust. 
The remaindermen, the other parties in interest, were 
also interested in building up the corpus of the trust 
and were directly interested in having the smallest pos¬ 
sible part of the income paid over to the Petitioner hntil 
she was twenty-five years of age, and in having as large 
as possible an amount of unexpended income add6d to 
the corpus of the trust, because they eventually would 
obtain at least three-fourths of every dollar of qnex- 
pended income that was added to the corpus of the 
trust. In view of these facts, the Petitioner herein,, also 
very naturally, immediately made it her business,! and 
devoted practically her entire time and attention, and 
incurred the expenses here in question in using elvery 
means at her disposal to obtain additional income ^rom 
this fund. Her efforts were not directed to or con¬ 
cerned in the management of the trust fund itself; that 
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was the business of the trustee. It was her business 
to obtain for herself as much of the income as was 
possible, and the trustee had limited her to a very 
small fraction of the income and she had no right, 
legal or equitable, to any more of the income until the 
trustee exercised its discretion to that effect. 

In the Van Wart case the situation of the beneficiary 
was entirely different. There, Catherine L. Van Wart 
was the sole beneficiary of the trust. The trustee con- 
ceded she would be entitled to the corpus as well as all 
accumulated income when she became twenty-one years 
of age. Her father contended that as her guardian he 
was entitled to receive from the trustee the accumu¬ 
lated income and future accumulations as it annually 
accrued. He brought suit to obtain this income, of 
which all parties agreed his ward was the sole bene¬ 
ficial owner. The suit was decided in his favor and 
the accumulated income and the current income was 
paid over to him. Out of this sum he paid attorneys 
fees of $30,000.00. Deduction of this attorneys fee 
was claimed in the income tax return of the ward for 
1924. (79 L. Ed. 690-691.) This expenditure created no 
income for the ward; the only result of the action was 
to accelerate the date of payment. In addition, it was 
admitted on behalf of the ward, that the ward was not 
engaged in any business, as will appear from pages 7 
and 8, brief filed for the petitioner in the Supreme 
Court of the United States in Van Wart v. Commission¬ 
er (supra). 

In its opinion the Supreme Court says (79 L. Ed. 
691) “The ward was not engaged in any business; so 
far as appears, the same thing is true of the guardian.” 

The cases are utterly dissimilar. In the instant case, 
an expenditure is made for the purpose of producing 
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income which otherwise would never have accrhed to 
the benefit of the petitioner. In the Van Wart case, an 
expenditure is made to reduce to possession property 
of the petitioner, ownership of which no one deifies. 


The conclusion of the Board of Tax Appeals that the 
taxpayer was not regularly engaged in trade of busi¬ 
ness requiring construction of statute, involved mixed 
question of law and fact and is not conclusive on Appel¬ 
late court. | 

i 

Washb urn v. Commissioner, 151 Fed. 2d 949, 
U. S. C. A., Title 26, Sec. 641 (c) Powers (1). 

! 

It is, therefore, for this Court to determine uppn the 
law and the evidence whether the Petitioner in the in¬ 
stant case was engaged in carrying on a trade of busi¬ 
ness. 

“Trade’’ may have a limited meaning, but “busi¬ 
ness” is a word of very large import. The most usual 
definition is “that which occupies the time, attention 
or labor of men for the purpose of a livelihood or 
profit. It is a very comprehensive term, and embraces 
everything about which a person can be employed.” 
This definition, taken from Bouvier’s Law Dictionary, 
and adopted with approval by the Supreme Court of 
the United States in the case of Flint v. Stone Tracy 
Company , 220 U. S., 107; 55 L. Ed. 389, has been uni¬ 
versally followed. In their recent work on the! Law 
of Federal Income Taxation, Paul & Merten, Vol. 3, 
page 7, Section 23.06 says: 

“Whether a taxpayer is engaged in a trade or 
business is a matter of common sense principles— 
is he engaged in earning a livelihood or profit?” 
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This definition was adopted by this Court with ap¬ 
proval in the case of Doggett v. Burnet, 65 Fed. 2d 191, 
at page 193. The Court in that case, at page 193 says: 

“Business,” within the contemplation of the 
law, is a word of large and indefinite import—one 
which is incapable of definite limited definition.” 

At page 192 the Court says: 

“The proper test in determining whether the 
taxpayer is engaged in business is not reasonable¬ 
ness of taxpayer’s belief that profit will be real¬ 
ized, but whether it is entered into and carried on 
in good faith and for the purpose of making a 
profit or in the belief that a profit can be realized 
thereon, and that it is not conducted merely for 
pleasure, exhibition or social diversion.” 

And at the end of the opinion: t 

“and as said in George v. Commissioner, 22 B. T. 
A. 189: ‘The real test is whether the operation 
was carried on as a business for gain or whether 
it was carried on for recreation or pleasure. And 
this question is largely a matter of the intent of 
the petitioner.’ Applying these tests to the case 
at bar, w’e find no difficulty in reaching the conclu¬ 
sion that the appellant is conducting a business 
within the purview of the Revenue Act, and is en¬ 
titled to the benefit of the deductions claimed.” 

We respectfully submit that in its decision the 
United States Board of Tax Appeals seems to feel that 
the ease of VanWart v. the Commissioner {supra) 
bound it to hold as a rule of law that every beneficiary 
of a trust was a passive recipient of income and was, 
as a matter of law, not engaged in business. In other 
words, that a person having a legal interest in a prop- 
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i 

| 

j 


erty which she managed and operated for the purpose 
of obtaining income or profit was carrying on a trade 
or business, but that a person, who performed exactly 
the same activities, but whose interest was equitable, 
was not, as a matter of law, carrying on a trade or 
business. 

And we submit that such a construction cannot be 
sustained. But that whether or not a person is;carry¬ 
ing on a trade or business must be determined as an 
actuality from the evidence in each particular Case. 

As was said on this point by Mr. Justice C&rdozo 
in the case of Welch v. Helvering, 290 U. S. llil-115; 
78 L. Ed. 212-215, j 

“the standard set up by the statute is not ;a rule 
of law; it is rather a way of life. Life in all its 
fulness must apply the answer to the riddle.” 

| 

And the language of Mr. Justice McReynolds in the 
case of Helvering v. Folk, 291 U. S. 183-188; 78 L. Ed. 
719-722, in a case where it was decided that the; bene¬ 
ficiary of a trust to whom, under the trust agreement, 
the entire royalty of a mineral lease was pai^i was 
entitled to deduct the allowance for depletion, a de¬ 
duction normally and usually made by the fiduciary, is 
in principle just as applicable to the instant cas$. He 
said: j 

“That the allowance for depletion is not made 
dependent upon the particular legal form pf the 
taxpayer’s interest in the property to be depleted 
was recognized by this court in Lynch v. AliOorth- 
Stephens Co., 267 U. S. 364; 69 L. Ed. 660; 45 S. 
Ct. 274.” ! 

i 

The principle laid down in the opinion in Doggett 
v. Burnet (supra), we submit, covers petitioner’s sit¬ 
uation. 
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In the case of Commissioner v. Field, 12 Fed. 2d 
820, it is submitted that the whole ground for the 
court’s decision is contained in point 2 of the syllabus: 

“Attorneys fees paid out by taxpayer in suit 
involving determination of taxpayer’s right to 
deceased brother’s estate under grandfather’s 
will, held not deductible as a capital expense.” 

In the case of Lindley v. Commissioner, 63 Fed. 2d 
807, the facts summarized from the opinion rendered 
by the Board of Tax Appeals, 26 B. T. A., 741, were: 

The petitioner was one of the heirs of Mary T. 
Hill. The Collector of Internal Revenue made a 
deficiency assessment of $1,130,616.08 against the 
estate of Mary T. Hill on the ground that certain 
voluntary trusts made by her were made in con¬ 
templation of death. 

The administrator of the estate notified the 
heirs that he vras not going to appeal from the 
decision of the United States District Court affirm¬ 
ing this assessment. 

Mary T. Hill, joined w T ith other heirs, appealed 
the ruling of the United States District Court, and 
it was reversed, resulting in the return to the es¬ 
tate of Mary T. Hill of approximately $1,221,- 
968.35. Her share of the attorneys fees in the 
suit by which this recovery was made was approx¬ 
imately $15,000.00. She claimed this as a deduc¬ 
tion on her income tax, and it was disallowed. 

The court held, although it was probably true 

that Mrs. Lindley was engaged in business in the 

management of her estate, but denied her claim 

to the deduction of these attorneys fees on the 

following ground: 

* 

“The inheritance of property is assuredly not 
an incident of her purported business. This ex¬ 
pense was merely the cost to petitioner of securing 
her portion of such inheritance.” 


i 


I 
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In Gertrude D. Walker v. Commissioner, 63 Fed. 2d 
351, affirming 20 B. T. A., 937, the facts summarized 
from the decision of the Board of Tax Appeals were: 

i 

The ancestor of the petitioner left a will, jsetting 
up a trust for three main purposes: i 

First, he directed his trustee to set aside a fund 
of $1,500,000, the income from which was to be 
used by them to preserve and maintain his ^estate, 
known as Brookside. This fund was called the 
Brookside Trust. The surplus of income arising 
from the fund beyond that necessary to maintain 
Brookside went, one-half to the petitioner and one- 
half to testator’s widow. 

Second, he left to the trustees 750 shares of the 
capital stock of the Eastman Kodak Company, the 
income from which was to be paid to her. 

Third, a residuary bequest, one-half the iheome 
to be paid the petitioner and one-half to his widow. 

The will contained the following pertinent pro¬ 
visions : j 


“VIII. I have for many years been the owner 
of a large number of shares of the Eastman Kodak 
Company. I wish my executors and trustees to 
have absolute freedom of decision and action re¬ 
garding the sale of such shares, and I expressly 
authorize them to continue to hold such shares as 
a part of the investment of the trust funds herein 
provided so long as in their judgment it may be 
advisable and for the best interests of my estate 
so to do. * * * I caution mv said executors and 

* i 

trustees that the shares of this company are 
closely held and therefore have a limited market 
and that to throw them suddenly upon the market, 
or in large blocks, would probably result in their 
being sold for far less than their real value.” j 

The executors and trustees put in the Brookside 
Trust property to the value of $1,778,492. Early 
in 1922 they sold at private sale 6,234 shares of 


! 

1 


i 




18 


Eastman Kodak stock at $662.50 per share; at 
that time the market price was $712.00 or more 
per share. Instead of distributing all of the in¬ 
come they set up a sinking fund, paying into it a 
proportion of the income of the estate. 

The petitioner brought an action to (1) sur¬ 
charge the account of the trustees and recover the 
difference between the market value and the price 
received for the Eastman Kodak Company stock 
sold. (2) to direct that the entire income of the 
estate be distributed. (3) to have the court direct 
the trustees that the principal of the Brookside 
Trust be reduced to $1,500,000, and the excess 
transferred to the residuary trust and for gen¬ 
eral relief. 

Petitioner, who was a paralytic, kept a secre¬ 
tary and a bookkeeper, practically all of whose 
time was devoted to the beautification and man¬ 
agement of Brookside, and the proportion of 
whose time was spent in connection with the pe¬ 
titioner’s other business the court found could 
not be determined from the proof. 

The Circuit Court of Appeals held that the peti¬ 
tioner was trying to surcharge the trustees in the ad¬ 
ministration of the trust; in so doing she was not en¬ 
gaged in any trade or business. 

It is submitted that on the facts the above cases are 
wholly dissimilar from the instant case. The Petitioner 
here did not attack the will; did not attack the power 
of the trustee to exercise its discretion in the manner 
in which it was exercised, but admitted that under the 
laws of the State of Missouri the action of the trustee 
was proper. 

The law of Missouri is well settled that the court 
cannot control the exercise of a testamentary trustee’s 
discretion in respect to payment of monthly allow- 
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ances as authorized by the will, nor decide on the pro¬ 
priety of a trustee’s action in the absence of;selfish, 
corrupt or improper motives, the burden of proving 
which is on the beneficiary, Williams v. Bund, 258 S. 
W. 703, (Mo. 1924). * j 

j 

III. 

The situation of the Petitioner in March 19^8, was 
that she had a limited interest in a fund that produced 
a very large income, of which she was getting 'only a 
small fraction. She employed technical assistants to 
determine what her rights were, and was advised that 
the trust was valid and that she had no legal remedv 
against the exercise of their discretion made by the 
trustees. It then became her business, to which she 
devoted practically her entire attention for the next two 
years, to increase the return to her from this interest. 
For this purpose she incurred the expense here in 
question, and by reason of this expense, and, together 

i 

with her own efforts, she was successful in obtaining 
a large amount of additional income from the property 
rights she had inherited. j 

The matters involved were highly technical.! She 
was first confronted with the problem of persuading 
the trustee that it would be desirable to distribute her 
a larger amount of the income. It was then necessary 
to convince them that they had the legal right to in¬ 
crease the distribution. This involved highly technical 
questions of the law of trusts, and numerous confer¬ 
ences and legal discussions with counsel for the!trus¬ 
tee. After the trustee had been persuaded that it was 
desirable to distribute a larger proportion of this in¬ 
come to the Petitioner, and that it had the legal right 


j 

i 

i 

i 
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to do so, the question then arose: Could the trustee 
exercise this discretion as to income that had accrued 
prior to the date of the agreement or, not having dis¬ 
tributed the income as it was received by the Trustee, 
had that income already been allocated to the principal 
of the trust, and had the title of the remaindermen at¬ 
tached to the undistributed income? (R. 51) 

As set out in the statement of facts, to determine 
these questions required negotiations extending from 
March 1928, practically continuously until December 
8,1930. 

It must be conceded that until the Trustee exercised 
its discretion, the Petitioner had no claim to the addi¬ 
tional income; and when and if final allocation was 
made of the unexpended income to principal that then 
Petitioner would never have any right to that income 
as income. As far as this Petitioner was concerned 
her efforts, aided by the technical assistance of her 
counsel and accountant, actually created and produced 
the additional income that she received from property 
rights she had inherited in November 1927. 

If this Petitioner had inherited a grocery store that 
was doing a large and satisfactory volume of business, 
but was making a very small net profit, and, in order 
to produce more income for herself, she employed a 
merchandising expert and a cost accountant and, 
through their efforts and her own, succeeded in largely 
increasing the net to her from the business, could there 
be any question but that this expense could be deducted 
as an ordinary and necessary expense of carrying on 
a trade or business ? 

In the instant case, she acquired an equitable inter¬ 
est in capital that was producing a large and satisfac¬ 
tory income, of which she was obtaining a very small 
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fraction. Can there be any distinction between the 
above situation and this other than that in the| hypo¬ 
thetical case she would have acquired a legal interest 
in capital, and in the instant case she acquired ah equi¬ 
table interest in capital? 

“A gift of the income of a fund ordinarilv is 
treated by equity as creating an interest in the 
fund. 

i 

Irvin v. Gavit, 268 U. S. 160, at 167; 69 L. Ed. 

899. | 

In the case of Kornhauser v. United States, 276 U. S. 
145; 72 L. Ed. 505, the court held that counsel fees in¬ 
curred in defending a suit to protect income that had 
been earned in a partnership business, the partnership 
having been dissolved sometime before the suit] were 
deductible as an ordinary and necessary expenst paid 
during the taxable year in carrying on any trade or 
business, the court saying, at page 153 of the U. S. 
Reports, and at page 506 of the Law. Edition: j 

“In the application of the act we are unalble to 
perceive any real distinction between an expendi¬ 
ture for attorney’s fees made to secure payment 
of the earnings of the business and a like expendi¬ 
ture to retain such earnings after their receipt.” 

In the case of Alice P. Bachofen Von Echt v. Com¬ 
missioner, 21 B. T. A. 702, in a dissenting opinion con¬ 
tending that fees paid to an attorney for reestablish¬ 
ing trusts and substituting investments after recovery 
of the petitioner’s property from the Alien Property 
Custodian, which had been inherited by the petitioner, 
were deductible as an ordinary and necessary expense 
incurred in carrying on any trade or business, the 


i 

! 
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member said that the onlv distinction between this case 
and the Kornhauser case was that in the Kornliauser 
case the fund was acquired in business, and in the in¬ 
stant case the fund was acquired by inheritance. The 
majority opinion contended and the Board held that 
the petitioner in the Von Echt case was a passive re¬ 
cipient of income and not engaged in any business. 
Upon rehearing and reconsideration the majority opin¬ 
ion was reversed in an unreported memorandum deci¬ 
sion dated November 9, 1932, and the Board held that 
the taxpayer was entitled to deduct her attorneys fees 
in the amount of $16,500.00 paid in the taxable year. 
The following is the gist of the opinion as reported in 
Vol. 2, Prentice-Hall, 1936 Federal Tax Service, Sec¬ 
tion 11,829: 

4 4 The Board decided, on the evidence, that the 
activities of the taxpayer during the taxable year, 
when she was engaged in reestablishing her trusts, 
in substituting investments for those relinquished 
to her by the Alien Property Custodian, and in 
investing accumulations on such securities during 
the period of seizure by said Custodian, engaged 
her in a trade or business within the meaning of 
the Eevenue Act, and that since the expenditure 
grew out of such transactions, she was entitled to 
a deduction therefor. The Opinion pointed out 
that the controversy did not involve defense of a 
title nor the enforcement of a right to capital as¬ 
sets or income, but simply involved the deductibil¬ 
ity of compensation for services rendered in con¬ 
nection with a series of complicated business 
transactions which the taxpayer no doubt realized 
she was incapable of performing for herself, and 
very wisely sought the services of others there¬ 
for.” 
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It is respectfully submitted that there can be nq real 
distinction between the case of Kornhauser v. United 
States (supra), the case of Von Edit v. The Commis¬ 
sioner (supra), and the instant case, other than this: 
In the Kornhauser case the interest of the petitioner 
had been acquired in business by his own efforts; and 
was a legal interest; in the VonEcht case the |peti¬ 
tioner inherited the interest, as in this case, but her in- 
terest was largely a legal interest. In the instant case, 
the Petitioner’s interest is wholly an equitable one. 
But the activities of the taxpayer in the respective 
cases, and the object of those activities, were identical. 

It is submitted that the form in which the petitioner 
holds her property, or the manner in which shk ac¬ 
quired it, is immaterial. The sole question to be de¬ 
termined is: Were her efforts and activities, and the 
expenses incurred, for the purpose of and reasonably 
directed toward producing for her income or protit? 

CONCLUSION. | 

It is respectfully submitted that in the present case, 
the business, it could not be called a controversy, in 
which the Petitioner incurred the expenses sought to 
be deducted as incurred in carrying on any trade or 
business; did not involve the defense of her title,j nor 
the enforcement of a right to capital assets or income, 
but simply and solely concerned the deductibility of 
compensation for services rendered in connection with 
a series of complicated business transactions which 
patently the Petitioner, not being learned in the I law 
and not being an accountant, was incapable of perform¬ 
ing for herself. The Petitioner had an equitable inter¬ 
est in the capital fund that was producing a very large 
income, which she was not getting. In order to in- 


i 

! 
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crease her incoirie she was required to devote her time 
and attention to protracted negotiations, involving 
highly technical discussions both of accounting and of 
the law of trusts, and the negotiations were entered 
into by her solely and only for the purpose of produc¬ 
ing for her, as distinguished from the trust fund, addi¬ 
tional income and profit. 

These negotiations were not entered into to enforce 
any personal right of the Petitioner, but were entered 
into for the sole purpose of producing income for the 
Petitioner from the capital to which and in which she 
had acquired equitable rights by the will of her ances¬ 
tor, and she occupied her time and attention, and in¬ 
curred these expenditures, for the sole purpose of pro - 
ducing additional income and profit. She believed the 
negotiations might be profitable and, in fact, they were. 

We, therefore, respectfully submit that the conduct 
of these negotiations by the Petitioner for the purpose 
of producing income engaged her in a trade or business 
within the meaning of the Act, and that the expenses 
incurred were incurred in carrying on business; that 
they were reasonable, and that they were ordinary and 
necessary expenses considering the nature of the busi¬ 
ness that was being conducted. 

We, therefore, respectfully submit that the judg¬ 
ment of the United States Board of Tax Appeals in 
this case should be reversed. 

James C. McMaxaway, 

Box 661, 

Clarksburg, West Va. 

W. Parker Jones, 

801 Union Trust Building, 
Washington, D. C. 

Attorneys for Petitioner. 

February 25, 1936. 
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APPENDIX. i 

I 

Statutes Involved. 

“Revenue Act of 1928. ! 

“Sec. 22. GROSS INCOME. j 

(a) General definition.—“Gross income” includes 
gains, profits, and income derived from salaries, 
wages, or compensation for personal service, of 
whatever kind and in whatever form paid, dr from 
professions, vocations, trades, businesses^ com¬ 
merce, or sales, or dealings in property, wfhether 
real or personal, growing out of the ownership or 
use of or interest in such property; also frbm in¬ 
terest, rent, dividends, securities, or the transac¬ 
tion of any business carried on for gain orjprofit, 
or gains or profits and income derived from any 
source whatever. j 

“Art. 51, Regulations 74.—What included inj gross 
income.—Gross income includes in general com¬ 
pensation for personal and professional services, 
business income, profits from sales of and dealings 
in property, interest, rent dividends, and gains, 
profits, and income derived from any source what¬ 
ever, unless exempt from tax by law. (Seb sec¬ 
tions 22 (b) and 116.) In General, income jis the 
gain derived from capital, from labor, or; from 
both combined, provided it be understood to in¬ 
clude profit gained through a sale or conversion of 
capital assets. Profits of citizens, residents, or 
domestic corporations derived from sales in for¬ 
eign commerce must be included in their gross 
income; but special provisions are made fob non¬ 
resident aliens bv sections 212-215 and in cbrtain 

m/ 

cases for citizens and domestic corporations de¬ 
riving income from sources within possessions of 
the United States by section 251. Income may be 
in the form of cash or of property. As to divi¬ 
dends, whether in cash or in property, see section 
115 and articles 621-629.” (U. S. C. Title 2022) 
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4 4 Sec. 23. DEDUCTIONS FROM GROSS INCOME. 
“In computing net income there shall be allowed 
as deductions: 

“(a) Expenses.—All the ordinary and necessary 
expenses paid or incurred during the taxable year 
in carrying on any trade or business, including a 
reasonable allowance for salaries or other com¬ 
pensation for personal services actually rendered; 
traveling expenses (including the entire amount 
expended for meals and lodging) w’hile away from 
home in the pursuit of a trade or business; and 
rentals or other payments required to be made as 
a condition to the continued use or possession, for 
purposes of the trade or business, or property to 
which the taxpayer has not taken or is not taking 
title or in which he has no equity. 

“Art. 121. Business expenses.—Business expenses 
deductible from gross income include the ordinary 
and necessary expenditures directly connected 
with or pertaining to the taxpayer’s trade or busi¬ 
ness, except the classes of items which are deduc¬ 
tible under the provisions of articles 141-271. The 
cost of goods purchased for resale, with proper 
adjustments for opening and closing inventories, 
is deducted from gross sales in computing gross 
income. (See article 55.) Among the items in¬ 
cluded in business expenses are management ex¬ 
penses, commissions, labor, supplies, incidental re¬ 
pairs operating expenses of automobiles used in 
the trade or business, traveling expenses while 
away from home solely in the pursuit of a trade 
or business (see article 122), advertising and other 
selling expenses, together with insurance pre¬ 
miums against fire, storm, theft, accident, or 
other similar losses in the case of a business, and 
rental for the use of business property. A tax¬ 
payer is entitled to deduct the necessary expenses 
paid in carrying on his business from his gross 
income from whatever source. As to items not de¬ 
ductible, see section 24 and articles 281-284. ” 
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“Art. 126. Compensation for personal services.— 
Among the ordinary and necessary expenses paid 
or incurred in carrying on any trade or business 
may be included a reasonable allowance If or sal¬ 
aries or other compensation for personal services 
actually rendered. The test of deductibility in the 
case of compensation payments is whether they 
are reasonable and are in fact payments! purely 
for services. This test and its practical applica¬ 
tion may be further stated and illustrated as fol¬ 
lows : 

i 

“(1) Any amount paid in the form of compensa¬ 
tion, but not in fact as the purchase price; of ser¬ 
vices, is not deductible, (a) An ostensible salary 
paid by a corporation may be a distributibn of a 
dividend on stock. This is likely to occur in the 
case of a corporation having few shareholders, 
practically all of whom draw salaries. If in such 
a case the salaries are in excess of those ordinarily 
paid for similar services, and the excessive pay¬ 
ments correspond or bear a close relationship to 
the stockholdings of the officers or employees, it 
would seem likely that the salaries are not paid 
wholly for services rendered, but that the! exces¬ 
sive payments are a distribution of earnings upon 
the stock, (b) An ostensible salary may be in part 
payment for property. This may occur, for ex¬ 
ample, where a partnership sells out to a corpora¬ 
tion, the former partners agreeing to continue in 
the service of the corporation. In such a case it 
may be found that the salaries of the former part¬ 
ners are not merely for services, but in part con¬ 
stitute payment for the transfer of their business. 
“(2) The form or method of fixing compensation 
is not decisive as to deductibility. While any form 
of contingent compensation invites scrutiny as a 
possible distribution of earnings of the enterprise, 
it does not follow that payments on a contingent 
basis are to be treated fundamentally on any basis 
different from that applying to compensation at a 




flat rate. Generally speaking, if contingent com¬ 
pensation is paid pursuant to a free bargain be¬ 
tween the employer and the individual made be¬ 
fore the services are rendered, not influenced by 
any consideration on the part of the employer 
other than that of securing on fair and advan¬ 
tageous terms the services of the individual, it 
should be allowed as a deduction even though in 
the actual working out of the contract it may prove 
to be greater than the amount which would ordi¬ 
narily be paid. 

“(3) In any event the allowance for the com¬ 
pensation paid may not exceed what is reasonable 
in all the circumstances. It is in general just to 
assume that reasonable and true compensation is 
only such amount as would ordinarily be paid for 
like services by like enterprises in like circum¬ 
stances. The circumstances to be taken into con¬ 
sideration are those existing at the date when the 
contract for services was made, not those existing 
at the date when the contract is questioned. ’ 7 

U. S. C. A. Title 26, Sec 641 (1935 Edition), 

“(c) Powers—(1) To affirm, modify, or reverse. 
Upon such review, such courts shall have power to 
affirm or, if the decision of the Board is not in 
accordance with law, to modify or to reverse the 
decision of the Board, with or without remanding 
the case for a rehearing, as justice mav require. 
(44 Stat. 110.) 

Pertinent Provisions—Will of Paul Brown. 

Item Twenty-one: All the rest, residue and remainder 

! of my estate, of whatsoever kind, 
real and personal, and wherever situated at the time of 
my death, I give, bequeath and devise, as follows: (R. 
57) 
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(f) One-sixth (1/6) thereof unto the Mercantile 
Trust Company, a corporation of the City of St. Louis, 
Missouri, in trust, however, upon the terms and con¬ 
ditions hereinafter set out for the benefit of the chil¬ 
dren of my deceased son, Paul Brown, Jr. 


* 

* 


# 

* 




* 

* 


* 

* 


* 

* 


* 

* 


i. 


* 

# 


The one-sixth (1/6) bequeathed and devised unto the 
Mercantile Trust Company, a corporation of the City 
of St. Louis, Missouri, under Clause “f” of this item 
(twenty-one) of my will, is to be held by the said cor¬ 
poration, in trust, for the following uses and pur¬ 
poses, that is to say: (R. 58) 

(1) To hold, possess, manage and control the said 
trust estate and every part thereof with full power to 
sell, transfer, convey and dispose of the samb, upon 
such terms, and in such manner, and for such prices, 
as to my Trustee shall seem meet and proper, j 

And I do give and grant unto my said Trustee full 
power and authority to invest and reinvest all j or any 
part of said trust estate which may come into itsi hands, 
in such manner, and in such securities, or other prop¬ 
erty, personal or real (except in non-interest bearing 
or speculative securities), and upon such terms, and 
for such length of time, as to my Trustees shall seem 
meet and proper; it being intended hereby to give unto 
my said Trustee full and complete authority tb hold, 
possess, manage, control, sell, convey, encumber^ lease, 
invest and reinvest (except in non-interest beaming or 
speculative securities), the whole and every part of 
said trust estate, according to its sole judgment and 
discretion. 

(2) I direct my Trustee to divide the said one-sixth 
(1/6) held for the benefit of the children of my de¬ 
ceased son, Paul Bi-own, Jr., into two (2) equal parts, 
and to set apart one (1) of said portions, in tru^t, for 
the benefit of my grandson, Paul Brown, III, and to set 


apart the other portion, in trust, for the benefit 


of my 
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granddaughter, Dorothy Brown, upon the terms and 
conditions hereinafter set out. (R. 59) 

********* 

********* 

(10) In the event ray said grandson dies before the 
termination of the trust herein created, and before he 
has received the whole of his share of the trust estate, 
then I direct that the share of the trust estate to which 
he would (R. 60) be entitled shall be paid over, deliv¬ 
ered and conveyed unto his descendants, if any there 
be, in equal shares per stirpes. 

(11) In the event my said grandson leaves no descen¬ 
dants him surviving, then I direct that the said portion 
of the trust estate shall be held by my Trustee for the 
benefit of my granddaughter, Dorothy Brown, or her 
descendants, upon the same terms and conditions as 
the trust herein established for the benefit of the said 

Dorothv Brown. 

* 

(12) I direct my Trustee to pay over, from time to 
time, so much of the net income and revenue derived 
from the portion held under this item of my will by my 
Trustee, in trust, for my granddaughter, Dorothy 
Brown, as in the judgment of my Trustee shall seem 
meet and proper, for the maintenance, education, com¬ 
fort and support of my said granddaughter, until she 
attains the age of twenty-five (25) years; the unex¬ 
pended income shall be added to and become part of 
the corpus of the trust estate herein created for her 
benefit. 

(13) As and when my said granddaughter attains 
the age of twenty-five (25) years, I direct my Trustee 
to pay over the entire net income and revenue derived 
from her portion of the trust estate unto her, during 
her life. 

(14) As and wdien my said granddaughter attains 
the age of thirty (30) years, I direct my Trustee to pay 
over, deliver and convey unto her one-eighth (1/8) of 
her portion of the trust estate then in its hands, free of 
trust. 

(15) As and when my said granddaughter attains 
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the age of thirty-five (35) years, I direct my Trustee to 
pay over, deliver and convey unto her one-eight (1/8) 
of her portion of the trust estate then in its Hands, 
free of trust. 

(16) The balance of her portion of the trust estate 
remaining, after such payments, shall be held by my 
Trustee, during the life of my said granddaughter. 

(17) Upon the death of my granddaughter, Dqrothy 
Brown, I direct my Trustee to pay over, deliver and 
convey her share of the trust estate remaining in its 
hands unto her descendants, per stirpes and not per 
capita. 

(18) In the event my said granddaughter leases no 

descendants her surviving, I then direct my Trustee 
to retain her share of the trust estate in its hand$, and 
it shall pass (R. 61) into and become a part Of the 
trust estate established for the benefit of my grahdson, 
Paul Brown, III, or in the event the trust established 
for his benefit shall have terminated, then my Trustee 
shall pay over, deliver and convey said trust estate, 
absolutely, unto Paul Brown, III, or unto his descen¬ 
dants. ! 

(19) In the event of the death of Paul Brown, III, 
before the termination of the trust established for his 
benefit, and upon the death of Dorothy Brown, neither 
leaving descendants surviving, then I direct my Trus¬ 
tee to pay over, deliver, and convey the entire trust 
estate unto Barnes Hospital, of St. Louis, Missoiiri, to 
become a part of the fund hereinabove provided in 
Item Thirteen of this my will, to be known as the “Paul 
Brown Endowment ’ ’. 

(20) I direct that all inheritance, estate, transfer or 
succession taxes assessed by the United States Gov¬ 
ernment, or any State of the Union, against thej trust 
estate herein established for the benefit of the children 
of my son, Paul Brown, Jr., shall be paid out of the 
principal of the trust estate. 

(21) In all cases in which I have given direction to 
my Trustee, or in which I have required the perform¬ 
ance of certain conditions precedent to the taking ef¬ 
fect of any bequest herein made, the decision bf my 
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Trustee on any question of fact and in all matters of 
discretion shall be final and conclusive upon the per¬ 
sons named in this my will. 

(22) The payments of income hereunder shall com¬ 
mence on the fifteenth day of the second month after 
mv decease. 

(23) My Trustee shall have the power to determine 
whether any money or property coming into its hands 
shall be considered part of the principal of said trust 
estate or a part of the income therefrom, and to appor¬ 
tion between such principal and income any loss or ex¬ 
penditure in connection with such trust estates, which 
in its opinion should be apportioned, and as to it may 
seem just and equitable. 

(24) I authorize my Trustee to treat all extraordi¬ 
nary cash dividends as entirelv income, also to treat 
as part of my trust estate income, dividends paid to my 
representatives after my death (R. 62) irrespective 
of the date of the declaration of such dividends, in or¬ 
der that the beneficiaries of the trusts may enjoy the 
full amount of income, regardless of the fact that such 
dividends might possibly encroach upon the principal 
of the trusts. 

(25) All transfers, assignments, pledges and mort¬ 
gages of any beneficiary of his interest shall be void 
and of no* effect, and such interest shall not be subject 
to any debt or liability of the beneficiary, nor subject to 
attachment, garnishment or execution under any suit 
at law or in equity. During the pendency of any suit 
against any beneficiary, all right of such beneficiary to 
any payments out of the trust estates shall stand sus¬ 
pended and be null and void. However, in its discre¬ 
tion, the Trustee may apply such payments for the 
maintenance and health of the beneficiary while in¬ 
volved in any suit. 

Item Twenty-two: Should any beneficiary named 

herein file, or cause to be filed a 
proceeding in any court, or in the event a proceeding 
is filed on behalf of any beneficiary, the nature of which 
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proceeding is to attempt to change, modify or invali¬ 
date the terms of this my will or the trust or tjrusts 
herein established, or cause the trust or trusts tp de¬ 
termine before the time fixed herein, or the mapner, 
time or conditions under which the payments of prin¬ 
cipal or income are to be made, then, and in that pvent, 
upon the filing of such proceeding, the legacy oj* the 
trust for the beneficiary in whose interest the proceed¬ 
ing is filed shall lapse, cease and determine, and my 
Executors or Trustee shall pay over, deliver and con¬ 
vey the legacy or the trust estate held for such bene¬ 
ficiary unto the persons named in this my will, except¬ 
ing therefrom the legatee or the beneficiary by whom, 
or for whose benefit the court proceeding was insti¬ 
tuted ; the distribution to be made in the same propor¬ 
tions and upon the same terms and conditions ps in 
Item Twenty-one of this my will set out. (R. 63) ! 
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In the United States Court of Appeals 
for the District of Columbia 


No. 6593 

J 

Dorothy B. Morse (nee Brown), petitioner 

v. | 

Commissioner of Internal Revenue, respondent 


ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

i 

The only previous opinion in this case is; the 
memorandum opinion of the United States Board 
of Tax Appeals (R. 34-38)', which is not reported. 

JURISDICTION 

I • 

This petition for review involves a deficiency in 
individual income taxes for the calendar year 1930 
in the amount of $2,818.03, and is taken from a deci¬ 
sion of the United States Board of Tax Appeals en¬ 
tered June 17,1935 (R. 39). The case is brought to 
this Court by petition for review filed September 6, 
1935 (R. 40-46), pursuant to the provision of Sec- 

O) 
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tions 1001-1003 of the Revenue Act of 1926, c. 27, 
44 Stat. 9, 109-110, as amended by Section 603 of 
the Revenue Act of 1928, c. 852, 45 Stat. 791, 873, 
and Section 1101 of the Revenue Act of 1932, c. 209, 
47 Stat. 169, 286. 

QUESTION PRESENTED 

The sole issue is whether or not certain attorney’s 
and accountant’s fees, paid during the taxable year, 
in order to secure the payment of additional income 
to the beneficiary of a trust created by will, are 
deductible as ordinary and necessary business 
.expenses. 

STATUTE AND REGULATIONS INVOLVED 

Revenue Act of 1928, c. 852,45 Stat. 791: 

Sec. 23. Deductions from gross income. 

In computing net income there shall be 
allowed as deductions: 

(a) Expenses .—All the ordinary and 
• . • necessary expenses paid or incurred during 

the taxable year in carrying on any trade 
or business, * * *. 

Regulations 74: 

Art. 121. Business expenses .—Business 
expenses deductible from gross income in¬ 
clude the ordinary and necessary expendi¬ 
tures directly connected with or pertaining 
to the taxpayer’s trade or business, except 
the classes of items which are deductible 
under the provisions of articles 141-271. 
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The cost of goods purchased for resale,; with 
proper adjustment for opening and closing 
inventories, is deducted from gross salles in 
computing gross income. (See article! 55.) 
Among the items included in business ex¬ 
penses are management expenses, commis¬ 
sions, labor, supplies, incidental repairs, 
operating expenses of automobiles us0d in 
the trade or business, traveling expanses 
while away from home solely in the pursuit 
of a trade or business (see article 122)^ ad¬ 
vertising and other selling expenses, to¬ 
gether with insurance premiums against fire, 
storm, theft, accident, or other similar losses 
in the case of a business, and rental for the 
use of business property. A taxpayer is en¬ 
titled to deduct the necessary expenses paid 
in carrying on his business from his gross 
income from whatever source. As to items 
not deductible, see section 24 and articles 
281-284. 

STATEMENT 


The facts, as found by the Board of Tax Appeals 
in its memorandum opinion (R. 34-36), are as 
follows: 

Petitioner, a resident of Greenwich, Connecticut, 
is the granddaughter of Paul Brown of St. Louis, 
Missouri, who died testate on November 18, 1927. 
In his will he left one sixth of his residuary estate 
to the Mercantile Trust Company, now The Mer¬ 
cantile-Commerce Bank and Trust Company of St. 
Louis, Missouri, in trust for the benefit of his two 
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grandchildren, the petitioner and her half brother, 
Paul Brown, III. By the terms of the will, the 
trustee was directed to divide this one-sixth interest 
in the residuary estate into two equal parts, one 
portion to be held in trust for the benefit of peti¬ 
tioner and the other for the benefit of Paul Brown, 
III. With respect to the portion to be held in 
trust for petitioner, the will provided that the 
trustee should pay over from time to time so much 
of the net income and revenue derived therefrom 
as in the judgment of the trustee “ shall seem meet 
and proper for the maintenance, education, com¬ 
fort, and support of my said granddaughter, until 
she attains the age of twenty five years;” and that 
“the unexpended income shall be added to and be¬ 
come part of the corpus of the trust estate herein 
created for her benefit.” The trust for the benefit 
of Paul Brown, III, expressly provided that the 
trustee should be responsible for the application to 
certain purposes of the net income produced by the 
trust and paid over by the trusted to Paul Brown, 
III, and further provided that in the event Paul 
Brown, III, died “without descendants him sur¬ 
viving”, his portion of the trust estate should be 
held by the trustee for the benefit of the petitioner 
and her descendants, upon the same terms and con¬ 
ditions as the trust that was established in the will 
for her benefit,. At the time of decedent’s death, 
petitioner vras a minor. She reached her majority 
in March 1929. 
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In February 1928, petitioner and her motherj her 
natural guardian, consulted an attorney relative to 
the payments she was receiving under the trust 
created for her benefit. They felt that petitioner 
was entitled to receive a larger portion of the in¬ 
come of the trust than the trustee was paying! her, 
namely, $835 per month plus the cost of Some 
special trips. The attorney whom they employed 
made a demand on the trustee for additional in¬ 
come, and after prolonged negotiations and discus¬ 
sions, the trustee finally agreed, on December 8, 
1930, to pay petitioner seventy-five per cent of the 
income of the trust that had accumulated pripr to 
that time and seventy-five per cent of the income 
that would accrue thereafter until she arrived at 
the age of twenty-five when, under the terms of the 
will, she was to receive all of the income. This 
agreement resulted in a payment to petitioner out 
of the income accrued at that time in her trust of 
$107,224.98, and a payment to her, out of the in- 
come that had, prior to his death in the early; part 
of 1930, accrued to the Paul Brown, III, trust, of 
$75,958.65. With this latter sum she settled a trust 
for the benefit of the mother of Paul Brown, III, 
for her life with remainder to herself. 

The sum of $107,224.98 was paid to attorney for 
petitioner by the trustee on December 8, 193Q, and 
on December 16,1930, he deducted from that! sum, 
on account of his fees and expenses, and for the 
purpose of paying the accountant engaged in these 
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matters, the sum of $16,623.41. In her income-tax 
return filed for the calendar year 1930, petitioner 
deducted this $16,623.41 from her gross income and 
explained said deduction under schedule “F”, of 
her return as follows (R. 36) : 

t 

Item IS. —Attorney’s and accountant’s fees in connection with ob¬ 
taining income settlement from Trustees for Dorothy Brown u/w 


of Paul Brown, Deceased: 

J. C. McManaway, Atty., Clarksburg, W. Ya_$16,200.00 

J. Wiseman, C. P. A., Wheeling, W. Va_ 421.91 

Sundry- 1.50 


$16, 623. 41 

During the year 1930, petitioner’s activities, in 
so far as the receipt of income was concerned, 
were limited primarily to the trust created for her 
benefit in the will of Paul Brown. Her attorney 
consulted with her on several occasions and dis¬ 
cussed the progress of the negotiations with the 
trustee. She reserved the right to make the final 
decisions on matters arising during these discus¬ 
sions and on the agreement that was made with the 
trustee in December of that year. In her income 
tax return for 1930 petitioner made no notation in 
the blank space following the word “Occupation.” 

Respondent disallowed as a deduction in comput¬ 
ing petitioner’s net income the amount of $16,623.41 
paid during 1930 by petitioner for attorney’s and 
accountant’s fees on the ground that it w’as not an 
ordinary and necessary business expense. 

Petitioner was not engaged in any trade or busi¬ 
ness when said attorney’s and accountant’s fees 
were incurred or paid. 





On the basis of the foregoing findings the Board, 
affirming the Commissioner’s determination, held 
that petitioner had not shown that the expenses in 
controversy were incurred and paid in a trade or 
business which she was carrying on (R. 37),!that 
they were incurred in increasing her income from 
the trust which does not amount to the carrying 
on of a trade or business, and that therefore jsuch 
expenses are not deductible (R. 38). The Board 
thereupon entered its decision that there is a defi¬ 
ciency of $2,818.03 for the calendar year 1930. | (R. 
39.) From the decision so entered, petitioner seeks 
this review. (R. 40-46.) 

SUMMARY OF ARGUMENT 

I 

The Board found that petitioner was not engaged 
in any trade or business during the time when the 
fees in question were incurred or paid. The; evi¬ 
dence supports this finding. Moreover, this case is 
definitely concluded by a decision of the Supreme 
Court mentioned hereafter. 

ARGUMENT 

The attorney’s and accountant’s fees in controversy,; paid 
during the taxable year in order to secure the payment 
of additional income to the beneficiary of a trust 
created by will, are not deductible as ordinary; and 
necessary business expenses 

Determinative of the foregoing is decision of the 
question whether or not the attorney’s and account¬ 
ant’s fees were “ ordinary and necessary expanses 
paid or incurred during the taxable year in carrying 
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on any trade or business” of the taxpayer, as defined 
by Section 23 (a) of the 1928 Revenue Act, supra . 
The Board, affirming the Commissioner’s determi¬ 
nation (R. 13-15), which, of course, was prima facie 
correct (Wickwire v. Reinecke, 275 U. S. 101,105), 
held that the fees were not such business expenses 
(R. 37), but that they were incurred in increasing 
petitioner’s income from the trust, and that the ac¬ 
tivities which petitioner is shown to have been en¬ 
gaged in do not constitute the carrying on of a trade 
or business (R. 38). 

The Board found specifically that petitioner was 
not engaged in any trade or business when the fees 
were incurred or paid. (R. 36.) The evidence sup¬ 
ports this finding. (R. 49-52.) Accordingly, the 
Board properly held that the fees were not expenses 
incurred in any trade or business carried on by the 
taxpayer and, consequently, its holding that they are 
not deductible is correct. It is so well settled that 
a finding thus amply supported by the evidence will 
not be disturbed on review, that it is considered un¬ 
necessary to cite authorities therefor. 

The record clearly shows that the activities 
claimed to have constituted petitioner’s u doing 
business” comprised merely her and her attorney’s 
successful efforts in getting additional income from 
the trust. Fees and expenses thus incurred are 
more in the nature of personal expenses, and are 
not deductible. Van Wort v. Commissioner, 295 
U. S. 112; Hutchings v. Burnet, 58 F, (2d) 514 
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(D. C. App.) ; Walker v. Commissioner, 63 F. (2d) 
351 (C. C. A. 3rd), certiorari denied, 289 U. S. j746; 
cf. also Lindley v. Commissioner, 63 F. (2d): 807 
(C. C. A. 2nd) ; Lansill v. Burnet, 58 F. (2d): 512 
(D. C. App.) ; Monell v. Helvering, 70 F. (2d)| 631 
(C. C. A. 2d) ; contra Commissioner v. Wurts-t)un- 
das, 54 F. (2d) 515 (C. C. A. 2d). 

Moreover, it is clear that the instant case is 
definitely concluded by the decision in the analo¬ 
gous case of Van Wart v. Commissioner, supra . In 
that case, the sole question for determination; was 
whether or not an attorney’s fee of $30,000, paid 
by the guardian for conducting litigation to secure 
income for the ward, his minor daughter, was a 

. j 

business expense within the purview of Section 
214 (a) (1) of the Revenue Act of 1924, and there¬ 
fore deductible from the minor’s individual gross 
income. The guardian was successful in a shit to 
compel the trustees to distribute to him accumu¬ 
lated and future accruals of income from a trust 
created for the benefit of his ward, who was resid¬ 
ing with him. In the income-tax return for 11924 
which he filed on her behalf, he claimed a deduc¬ 
tion for the attorney’s fee incurred pursuant to 
such litigation. The Board of Tax Appeals Feld 
that the attorney’s fee was deductible, under Sec¬ 
tion 214 (a) (1) of the 1924 Act, as an ordinary 
and necessary expense incurred in carrying oh the 
business of the guardianship. The Commissioner 
of Internal Revenue, however, determined that it 
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was a personal expense of the minor taxpayer and 
excluded from deduction by Section 215 (a) (1) 
of that Act. The Circuit Court of Appeals for the 
Fifth Circuit upheld the Commissioners deter¬ 
mination (69 F. (2d) 299), and declined to follow 
the contrary decision in Commissioner v. Wurts- 
Dundas, 54 F. (2d) 515 (C. C. A. 2d), and the 
Supreme Court, stating (p. 116), among other 
things, that “The Ward was not engaged in any 
business”, upheld the decision of the lower court. 
Thus, in both cases the fees were expended for the 
purpose of securing for the taxpayer-beneficiary 
additional income from the trusts, and, contrary to 
petitioner’s statement (Br. 5,10-13), the cases are 
not materially distinguishable on their facts, and 
certainly not fundamentally in principle. 

The Wurts-Dundas case held that an attorney’s 
fee paid by the guardian in establishing the ward’s 
claim was deductible as an ordinary and necessary 
expense of a trade or business under Section 214 
of the 1921 Revenue Act. That decision, however, 
may no longer be considered authority, as the 
Board observed (R. 38), since it was overruled by 
the Supreme Court in Van Wart v. Commissioner, 
supra. 

It follows that the fees in controversy were not 
incurred by petitioner in carrying on any trade or 
business during the taxable year and that they are 
therefore not deductible under the statute. 
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CONCLUSION 

i 

It is respectfully submitted that the decision of 
the Board of Tax Appeals is correct and should be 
affirmed. 

Kobert H. Jackson, 
Assistant Attorney General. 
Sew all Key, 

S. Dee Hanson, 

Special Assistants to the Attorney General . 
March, 1936. 
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